BURDEN OF PROOF IN CASES INVOLVING
CONTEST OVER INTER VIVOS TRANSFERS
AND WILL CONTESTS

1.

Who has the burden of proof in a case involving an inter vivos transfer and
is the burden of proof any different in a case alleging a testamentary
transfer Will contest involving the issues of competency and undue
influence?

2.

How does this same burden apply when it is the spouse of the decedent
who is alleged to be the actor of “undue influence”?
The Law Regarding Undue Influence

The doctrine of undue influence can be traced to the prior century in Meek v.
Perry, 36 Miss. 190 (1858) wherein the Court ruled that this remedy of setting aside Wills
or other conveyances is the only method available to “frustrate the success of a greed in
a larcenous form, carried out with no one present but the dominant party and his
dependent victim”. See Estate of McRae v. Watkins, 522 So. 2d 731, 737 (Miss. 1988). The
Court in McRae, stated that the law of undue influence is a valid remedy when there is a
fiduciary or confidential relationship, and a gift or conveyance of dubious consideration
is from the weaker to the stronger party is presumed void. The Court clearly indicated
that the remedy of undue influence is appropriate not because the Court is certain that
the transaction was unfair; but rather because the Court cannot be certain that it was
fair. McRae at 737.

For almost 150 years beginning in Meek v. Perry, the Court has stated that the rule
of law in these cases is not a rule of inference, from testimony, but a rule of protection
and is expedient for the general good. Meek at 244.
The Supreme Court has often quoted from Jamison v. Jamison, 96 Miss, 288, 51 So.
130 (1910) regarding the circumstantial and intangible evidence/testimony in these
cases:
It follows, from the very nature of the thing, that evidence to show undue
influence must be largely, in effect, circumstantial. It is an intangible thing,
which only in the rarest instances is susceptible of what may be termed
direct or positive proof. The difficulty is also enhanced by the fact, universally
recognized, that he who seeks to use undue influence does so in privacy. He
seldom uses brute force or open threats to terrorize his intended victim, and
if he does he is careful that no witnesses are about to take note of and testify
to that fact. He observes, too, the same precautions if he seeks by cajolery,
flattery, or other methods to obtain power and control over the will of another,
and direct it improperly to the accomplishment of the purpose which he desires.
Murray v. Laird, 446 So. 2d 575 (Miss. 1984) sets forth the law concerning the
burden of proof in a Will/Trust contest suit to set aside a deed, Motion to Recover
Assets of a decedent, or to set aside an inter vivos a transfer or gift. The Trial Court must
decide whether the transfer in question is an inter vivos transfer or testamentary
transfer, decide whether a fiduciary or confidential relationship existed between the
grantor and the beneficiary, and then determine whether the beneficiary proved by
clear and convincing evidence that a presumption of undue influence was rebutted.
In Murray v. Laird, 446 So. 2d 575, 578 (Miss. 1984), the Mississippi Supreme
Court held that a confidential relationship did not have to be a legal relationship, but
that the relationship may be moral, domestic, or personal and may arise when a
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dominant influence controls over a dependent person or trust. The Murray Court held
that because evidence of undue influence is usually circumstantial and intangible, clear
and convincing evidence by affirmative and positive proof is needed to overcome this
presumption. Murray at 580.
A contestant must prove that there is a confidential relationship between the
testator/grantor and another party, and this relationship is of such character as to give
rise to a presumption of undue influence. Id. at 578. Upon the finding by the Trial
Court of undue influence, the burden of going forward with proof shifts to the
grantee/beneficiary to prove by clear and convincing evidence that they did not unduly
influence the testator/trustor/grantor. Id. See also Will of McCaffrey v. Fortenberry, 592
So. 2d 52 (Miss. 1991).
In February 2010, the Court of Appeals rendered a ruling addressing the issues
of undue influence and confidential relationships in questions of inter vivos transfers
and the execution of testamentary documents in In re Estate of Finley v. Finley, 37 So. 3d
687 (Miss. Ct. App. 2010). This case involves the inter vivos transfers of real property and
a contest of the Last Will and Testament of Bobby Ray Finley. The contestants, Kenneth
Ray Finley and Sandra Finley McCardle, Contestants, were the natural son and
daughter, respectively, of Bobby Ray. The proponent of the Will was Jessie Daryl
Finley, who was the natural son of Bobby Ray. In Finley, the Court held that
As previously stated, Mississippi law regarding confidential relationships and
undue influence applies to both inter vivos and testamentary transactions.
Howell, 983 So. 2d at 317 (¶14). However, the Mississippi Supreme Court has
created a distinction between inter vivos gifts and testamentary gifts on the
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matter of confidential relationships. In Madden v. Rhodes, 626 So. 2d 608,618
(Miss. 1993), the Supreme Court noted that in an action for a will contest, if a
confidential relationship exists, a presumption of undue influence arises only
when there has been an abuse of that confidential relationship. However, with
Inter vivos gifts, if a confidential relationship exists, “there is an automatic
presumption of undue influence even without abuse of the confidential
relationship. Such gifts are presumptively invalid.” Id. (emphasis added)
In establishing the validity of an inter vivos gift or testamentary gift, the
Supreme Court has enumerated several factors in determining whether a
confidential relationship exists:
(1) whether one person has to be taken care of by others,
(2) whether one person maintains a close relationship with
another,
(3) whether one person is provided transportation and has
their medical care provided by another,
(4) whether one person maintains joint accounts with another,
(5) whether one is physically or mentally weak,
(6) whether one is of advanced age or poor health, and
(7) whether there exists a power of attorney between the one
and the other.
In re Dabney v. Hataway, 740 So. 23 915, 919 (¶12) (Miss. 1999) “with
both gifts testamentary and gifts inter vivos, once the presumption of
undue influence has been established, the burden of proof shifts to the
beneficiary/grantee to show by clear and convincing evidence that the
gift was not the product of undue influence.” Wright v. Roberts, 797
So. 2d 992, 998 (¶16) (Miss. 2001)
In sum, if a confidential relationship exists between Bobby Ray and
Jessie, the inter vivos gift – here, the deeds to Bobby Ray’s land –
is presumptively invalid. In re Reid v. Pluskat, 825 So. 2d 1, 5 (¶13)
(Miss. 2002). In turning to the testamentary gifts, if a confidential
relationship is established, and the Contestants show an abuse of that
confidential relationship by Jessie, the testamentary gifts, which
include Bobby Ray’s land and money, are also presumptively
invalid due to undue influence. Id. at (¶14). Jessie must rebut the
presumptions of undue influence relating to the inter vivos gift and
testamentary gifts by clear and convincing evidence.
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The Mississippi Supreme Court has created a distinction between inter vivos gifts
and testamentary gifts on the matter of confidential relationships. In Madden v. Rhodes,
626 So. 2d 608, 618 (Miss. 1993), the Supreme Court noted that in an action for a Will
contest (a testamentary transfer), if a confidential relationship exists, a presumption of
undue influence arises only when there has been an abuse of that confidential
relationship. With inter vivos gifts, however, if a confidential relationship exists, there is
an automatic presumption of undue influence even without abuse of the confidential
relationship. Such gifts are presumptively invalid.” Id.
In establishing the validity of an inter vivos gift or testamentary gift, there are
several factors that a Trial Court must consider when determining whether a
confidential relationship exists: (1) whether one person has to be taken care of by
others; (2) whether one person maintains a close relationship with another; (3) whether
one person is provided transportation and has their medical care provided by another;
(4) whether one person maintains joint accounts with another; (5) whether one is
physically or mentally weak; (6) whether one is of advanced age or poor health; and (7)
whether there exists a power of attorney between the one and the other. Estate of
Langston v. Williams, 57 So.3d 657, 660 (Miss. Ct. App. 2010)
For a beneficiary to overcome a presumption of undue influence by clear and
convincing evidence in inter vivos transfers, Mississippi Appellate Courts look to the
following factors: (1) the beneficiary exhibited good faith in the fiduciary relationship
with the grantor; (2) the grantor had full knowledge and deliberation when the transfer
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was made; and (3) the grantor exhibited independent consent and action. Estate of
Langston v. Williams, 57 So. 3d 657, 661 (Miss. Ct. App. 2010), citing, Lancaster v. Boyd, 803
So.2d 1285, 1289 (Miss. Ct. App. 2002)1. This test is not applied rigidly, however,
because undue influence is a practical, non-technical conception, a common sense
notion of human behavior. Mullins v. Ratcliff, 515 So. 2d. 1183, 1194 (Miss. 1987).
The Mullins Court expounds on the considerations Trial Courts should consider
when examining inter vivos transfers. When determining whether a beneficiary
exhibited good faith in the fiduciary relationship with the grantor, Courts should
answer the following questions: (1) Who was the initiating party in seeking preparation
of the document? (2) Where was it executed and in whose presence? (3) What was paid?
(4) Who paid it? and (5) Was there secrecy or was there openness in the execution of the
document? Mullins at 1195.
When determining whether the grantor had full knowledge when the transfer
was made, Trial Courts should answer the following questions: (1) Was the party aware
of his total assets and their general value? (2) Did the party understand who would
inherit naturally (under the laws of descent and distribution) and who would inherit
under previous Will’s executed by the party at the time of the execution of the
document? (3) Did the party understand that non-relative beneficiaries would be
excluded or included as the case may be? (4) Did the party have knowledge of who

See also, In re Last Will and Testament and Estate of Smith, 722 So.2d 606, 612 (Miss. 1998);
Vega v. Estate of Mullen, 583 So.2d 1259, 1263-1264 (Miss. 1991); and Arnold v. Dubose, 740
So.2d 979, 984-987 (Miss. Ct. App. 1991).
1
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controlled his/her finances and business and by what method, and, if controlled by
another, how dependent was the party on him/her, and how susceptible was he/her to
his/her influence? Mullins at 1195.
Caveat - Is there a different standard of proof when spouses are involved?
Answer - Yes!
In Estate of Langston v. Williams, 57 So. 3d 657, 661 (Miss. Ct. App. 2010)2 the
Court of Appeals more narrowly defined and distinguished a confidential relationship
between spouses:
Because it is clear that a husband and wife naturally influence each other
as part of their marital relationship, there must be something more to
show that such influence was undue. To presume undue influence here,
solely based on the existence of a confidential relationship, would
discourage certain benefits that are quite common and encouraged among
spouses - assistance with health problems, transportation to doctors visits,
joint accounts, reciprocal powers of attorney, and the most obvious factor
- a close relationship. Accordingly, we find that the legal standard used by
the chancellor in this case was improper due to the long-term marriage of
Patricia and Mansfield. Estate of Langston v. Williams at 661.
In a recently tried case in the Harrison County Chancery Court before Judge
Persons and affirmed by the Mississippi Court of Appeals, the issue of a confidential
relationship was admitted by the wife, as the husband and the new wife were married
(it is presumed that a confidential relationship existed between spouses). In Estate of
Langston v. Langston, 141 So.3d 28 (Miss. Ct. App. 2014), the Mississippi Court of
Appeals created a distinction where spouses are involved, as opposed to third parties,

This is Langston I, which was subsequently reversed and rendered by the Court of
Appeals. Langston III, 141 So. 3d 23 (Miss. Ct. App. 2014) is the latest case.
2
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raising the standard of proof for the contestant by stating that a “confidential
relationship between spouses does not create a presumption that one spouse used
undue influence over the other to obtain an inter vivos gift.” Estate of Langston v.
Langston at 30. “Rather, it is the contestant’s burden to show that the surviving spouse
used undue influence.” Id. at 30.
Judge Persons’ Judgment of October 24, 2018 correctly followed the Mississippi
Supreme Court’s decision in Estate of Langston v. Langston when he found that the
contestants (the sons of the decedent/spouse) must show that the new wife used undue
methods of influence for the purpose of overcoming the free and unrestrained will of
her husband, so as to control his acts. The contestant sons were asking the Court to
distinguish between the “long term marriage” of eleven years in the Langston line of
cases and the comparatively “short term marriage” of six months of Mr. & Mrs. Cobb
and Judge Persons found that this is a distinction that is not made in Mississippi
caselaw. To accomplish this goal, the contestant sons painted a picture of the new wife
as an interloper in their father’s life who swooped in, and after a mere six months of
marriage, directed the “procurement and participation in the change of beneficiaries” of
his retirement account that pointed to the “propriety of a presumption of undue
influence which the new wife should have had to rebut by clear and convincing
evidence.”
The contestant sons cited the case of In re Estate of Pope, 5 So.3d 427 (Miss. Ct.
App. 2008) as support for their contention that the Trial Court should distinguish
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between a long term marriage and a short term marriage. In the Pope case, the wife met
the Decedent as his hired “sitter” in August of 2003, began dating Decedent in
September of 2003, married the Decedent on October 9, 2003, and on October 13, 2003
took Decedent to an attorney’s office to change his Will, so that the wife was the sole
beneficiary of the husband’s Will. Pope at 430-431. By the end of 2003, the wife in Pope
also initiated withdrawals of $250,000.00 from the Decedent’s annuities. Id. The
Decedent passed away on March 29, 2004 and his children contested the Will. Id. at 429.
In the Pope case, the Court of Appeals found substantial evidence to support a
finding that a confidential relationship existed between the spouses and that the
evidence clearly established that the wife actively participated in the Will’s preparation.
Id. at 433. In the Pope case, the evidence established that the wife called to make the
initial appointment to change the Will, drove her husband to the attorney’s office on the
day of the initial appointment and the day of the Will’s preparation. Id.
Unlike the facts of the Pope case, the facts of the Cobb case did not support the
contestant son’s allegations that the new wife exerted undue influence over her
husband. In the Cobb case, Mr. Cobb and the future Mrs. Cobb had their first date on
April 17, 2004 and by the time Mrs. Cobb’s daughter married in 2009, she was staying at
Mr. Cobb’s home most of the time. Throughout their years dating, Mr. Cobb asked his
girlfriend/future wife to marry him four or five times, but they never got around to it
as the future wife testified at trial, at their age, there just wasn’t any hurry.
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When they both received cancer diagnoses, Mr. Cobb insisted that they get
married. By the time Mr. & Mrs. Cobb married on July 25, 2011, they had been fixtures
in one another’s lives for a little over seven years. The marriage ceremony merely
formalized the influence the husband and wife already had in each other’s lives. Given
the reality of Mr. & Mrs. Cobb’s long-standing relationship and marriage, Judge
Persons correctly applied the Langston standard that recognizes the confidential
relationship between spouses and required the contestant sons to show that Mrs. Cobb
used undue methods to overcome the free will of Mr. Cobb, regardless of the length of
their marriage.
Pursuant to the Langston line of cases, the contestant sons bore the burden of
proving that the new wife used undue methods to get their father to sign the change of
beneficiary forms on his retirement account.
It is instructive to apply the Mullins factors to your case. First, who was the
initiating party seeking preparation of the document? In the Cobb case, the retirement
benefit representative at Memorial Hospital in Gulfport, testified that Mr. Cobb
contacted him in January of 2012 to add Mrs. Cobb as a 1/3 death beneficiary. The
VALIC representative further testified that only Mr. Cobb could have initiated changes
to his VALIC account.
Second, where were the beneficiary forms executed and in whose presence? In
the Cobb case, the beneficiary form was executed in the presence of one of the
contestant sons and it is important to note that the beneficiary forms were not executed
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in secrecy.
Third, what was paid? The preparation of the VALIC change of beneficiary
documents was done by the VALIC retirement representative and there were no fees.
Fourth, who paid the fees? Since there were no document preparation fees, no
one was required to make a payment.
Fifth, was there secrecy or was there openness in the execution of the
documents? The VALIC change of beneficiary forms were executed openly. One of the
contestant sons was within an arm’s length of his father while the paperwork was being
signed. Therefore, the beneficiary forms were not executed in secrecy.
In the analysis of the facts, Judge Persons properly relied on the testimony of five
neutral witnesses, to establish that Mr. Cobb initiated the change to his VALIC
retirement account and, while physically weakened by illness, remained mentally
capable of executing the change of beneficiary form on February 8, 2012.
In your inter vivos or testamentary cases, whether you are the contestant or the
defender of the transfer, you must pay attention to the burden of proof and how it shifts
during trial and further follow the check lists outlined in Mullins.
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Can the attorney for a contestant, who is ultimately successful in an inter vivos
and/or Will Contest, recover their attorney’s fees from the Estate, before the final
distribution is made, when the attorney does not represent all of the contestants,
but the attorney’s actions bring a windfall recovery to the Estate, but the non
represented parties financially benefitted from the attorney’s efforts.
The Mississippi Supreme Court addressed this exact question in McLemore v.
McLemore, 63 So.3d 468 (Miss. 2011). There had been maladministration of the estate by
the Executor and the beneficiaries were forced to hire counsel to ensure proper
administration of the Estate, but there was no provision in the Last Will and Testament
that allowed attorney fees other than the Executor.
The McLemore Court adopted the finding of the Michigan Supreme Court in Becht
v. Miller, 279 Mich. 629, 273 N.W. 294, 298 (1937) which held that attorney fees may be
granted to non-fiduciary beneficiaries where 1) “their efforts benefitted the estate” and
2) “became necessary because of ‘laches, negligence, or fraud of the legal representative
of the estate.’” Id.
The McLemore Court also cited In re Estate of Thomas, 28 So.3d 627 (Miss. Ct. App.
2009) and held that “where a party’s intentional misconduct causes the opposing party
to expend time and money needlessly, then attorney’s fees and expenses should be
awarded to the wronged party.” Id. (citing Selleck v. S.F. Cockrell Trucking, Inc., 517
So.2d 558, 560 (Miss. 1987). In Thomas, the Court awarded the petitioning sisters
$67,382.83 in attorney’s fees, reasoning that their attorney “essentially represented the
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Estate” as the Executor wasn’t performing his duties, but the opinion does not say
exactly how those were paid, whether from the wrongful actor Executor or from the
Estate itself.
Paragraph 11 In re Estate of Thomas, the Court upheld the $67, 000 in attorney fees
for the sisters, but went on to state that the Executor was ordered to pay each of the
sisters the sum of $30,382.52 for “violating his duties as the sole officer, director and
attorney for Gibson Products (the family business).” This $30,382.52 was a direct
payment from the Executor to the sisters.
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Synopsis
Background: Wife's estate moved to set aside inter vivos
gifts to surviving husband. The Chancery Court, Sunflower
County, Janace H. Goree, J., granted motion and husband
appealed. The Court of Appeals, 57 So.3d 657, reversed and
rendered, and estate filed petition for certiorari. The Supreme
Court, 57 So.3d 618, affirmed in part, reversed in part, and
remanded. On remand, following a new trial on estate's
motion to set aside gifts, the Chancery Court denied motion.
Estate appealed.

1 Cases that cite this headnote
[2]

Appeal and Error
in general

Sufficiency of evidence

The chancellor's decision will be affirmed
unless the chancellor abused her discretion, was
manifestly wrong, or her findings were clearly
erroneous, or she applied an erroneous legal
standard.

[3]

Appeal and Error

De novo review

Appellate court reviews questions of law de
novo.

[4]

Marriage and Cohabitation

Gifts

Estate did not prove that wife was under
husband's undue influence when she signed
documents giving husband joint tenancy in
their marital home and certificate of deposit,
in proceedings by wife's estate to set aside
those inter vivos gifts, although wife was in
poor health, and estate alleged that wife was
secretive about gifts and was victim of domestic
violence; there was no evidence that husband
took advantage of wife's poor health, wife
was capable of making independent decisions
and purchased marital home without husband's
approval, wife was intelligent and understood the
documents that she signed, deed was prepared
solely at her direction, and close, confidential
relationship was to be expected between couple
married eight years.

Holdings: The Court of Appeals, Ishee, J., held that:
[1] estate did not prove that wife was under husband's undue
influence when she made inter vivos gifts to him, and
[2] testimony of lay witness on domestic violence was
irrelevant to proceedings.

Affirmed.
[5]
West Headnotes (10)
[1]

Appeal and Error
in general

Sufficiency of evidence

The standard of review of chancery matters is
limited; the appellate court will not disturb a

Marriage and Cohabitation

Gifts

A confidential relationship between spouses
does not create a presumption that one spouse
used undue influence over the other to obtain
an inter vivos gift; rather, it is the contestant's
burden to show that the surviving spouse used
undue influence.
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Lay witnesses are only permitted to testify as to a
layman's opinion based upon facts first detailed
to the jury. Rules of Evid., Rule 701.

3 Cases that cite this headnote
[6]

Marriage and Cohabitation
Wills

Gifts

Nature and degree in general

With regard to both testamentary and inter vivos
gifts, “undue influence” will be found where a
spouse has used undue methods for the purpose
of overcoming the free and unrestrained will of
the other spouse, so as to control his or her acts
and to prevent him or her from being a free agent.

Attorneys and Law Firms
*30 Alsee McDaniel, Indianola, attorney for appellant.
Lindsey C. Meador, Cleveland, attorney for appellee.
Before LEE, C.J., BARNES and ISHEE, JJ.

3 Cases that cite this headnote

Opinion
[7]

Marriage and Cohabitation

Validity

To succeed on claim that husband unduly
influenced wife to give him inter vivos gifts,
executor of wife's estate was required to prove
that husband used undue methods to overcome
wife's free and unrestrained will, and that
husband controlled her and prevented her from
being a free agent.

[8]

Marriage and Cohabitation
Between Spouses

Transactions

The mere fact that there is a close relationship
between parties in a marriage does not mean that
one's influence upon another is undue.
1 Cases that cite this headnote
[9]

Evidence

Mental condition or capacity

Testimony of lay witness on the effects of
domestic violence was irrelevant to proceedings
by wife's estate challenging inter vivos
gifts to husband on ground that husband
unduly influenced wife partly through domestic
violence; witness had never met wife or husband
and had not examined documents related to the
case, and rule of evidence required that lay
witness testimony be rationally based on the
perception of the witness. Rules of Evid., Rule
701.

[10]

Evidence

Facts Forming Basis of Opinion

ISHEE, J., for the Court:
¶ 1. Upon Patricia Langston's death, her estate challenged
certain inter vivos gifts that Patricia had given her husband,
Mansfield Langston. The estate claimed the gifts were void
as a result of Mansfield's undue influence. The chancellor
found no undue influence and upheld the inter vivos gifts.
Patricia's estate appeals. Finding no error, we affirm.

STATEMENT
HISTORY

OF

FACTS

AND

PROCEDURAL

¶ 2. Mansfield and Patricia were married for approximately
eleven years before Patricia's death on May 11, 2005. The
couple had no children together, but each had children
from prior relationships. They lived in Mansfield's home in
Indianola, Mississippi, from the time they married in 1994
until 2002. They owned the home as joint tenants with the
right of survivorship. On March 1, 2002, Patricia purchased a
home on French Road in Indianola in her name only. She then
quitclaimed Mansfield's home back to him.
¶ 3. On March 15, 2002, Patricia executed a will leaving her
estate equally to her children. The will specifically excluded
Mansfield, stating that “[Mansfield] has his own estate in
his name, therefore no provision for him is made in this
will.” Mansfield executed a similar will, leaving his estate
to his children. Mansfield was named executor of Patricia's
will. On May 9, 2002, Patricia executed a warranty deed,
conveying the French Road home to herself and Mansfield
as joint tenants with the right of survivorship. The home
became their marital residence. On June 11, 2002, Patricia
executed a second will. It was identical to her first will,
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except it named Patricia's mother, Ethel Williams, as executor.
On September 4, 2003, Mansfield and Patricia executed a
$200,000 certificate of deposit as joint tenants with the right
of survivorship.
¶ 4. Upon Patricia's death in 2005, Williams opened her
estate and moved to set aside the joint tenancies in the
marital home and the certificate of deposit. Williams argued
that the documents were void because Mansfield used
undue influence in their execution, and that the home and
certificate of deposit should become part of the estate.
The chancellor presumed undue influence because of the
confidential relationship between Patricia and Mansfield.
Because Mansfield failed to overcome this presumption, the
joint tenancies were set aside. Mansfield appealed.
¶ 5. This Court reversed. In re Estate of Langston, 57
So.3d 657, 663 (¶ 28) (Miss.Ct.App.2010). We found that
the chancellor erroneously presumed undue influence, *31
and we rendered a finding that the joint tenancies were valid.
Id. The case was then taken on writ of certiorari by the
Mississippi Supreme Court. In re Estate of Langston, 57
So.3d 618 (Miss.2011). The supreme court also reversed the
chancellor's judgment, but remanded the matter for a new
trial to allow the estate the opportunity to prove Mansfield
exercised undue influence. Id. at 622 (¶ 18). As a matter of
first impression, the supreme court held that “[a] confidential
relationship between spouses does not create a presumption
that one spouse used undue influence over the other to obtain

[her] findings were clearly erroneous, or [she] applied an
erroneous legal standard.” Id. (quoting Corp. Mgmt. Inc. v.
Greene Cnty., 23 So.3d 454, 459 (¶ 11) (Miss.2009)). We
review questions of law de novo. Id.

DISCUSSION
I. Undue Influence
[4] ¶ 8. Williams argues that Mansfield unduly influenced
Patricia to sign the warranty deed and certificate of deposit,
and that these gifts should be set aside.
[5]
[6] ¶ 9. “It is undoubtedly true that a husband
or a wife may exercise undue influence upon the other
spouse....” Langston, 57 So.3d at 620 (¶ 10) (quoting Genna
v. Harrington, 254 So.2d 525, 528 (Miss.1971)). However,
“[a] confidential relationship between spouses does not create
a presumption that one spouse used undue influence over
the other to obtain an inter vivos gift.” Id. at 622 (¶ 18).
“Rather, it is the contestant's burden to show that the surviving
spouse used undue influence.” Id. at 621 (¶ 11). With regard to
both testamentary and inter vivos gifts, undue influence will
be found where a spouse has “used undue methods for the
purpose of overcoming the free and unrestrained will of the
[other spouse,] so as to control [his or her] acts and to prevent
[him or her] from being a free agent.” Id. (quoting Genna, 254
So.2d at 529).

an inter vivos gift.” Id.1 At the second trial, the chancellor
considered the original testimony, and the estate called two
new witnesses. Applying the law as stated by the supreme
court, the chancellor found no undue influence and upheld the
joint tenancies as to Mansfield.

¶ 10. Williams first asserts that Patricia's weak physical
and mental state made her susceptible to Mansfield's undue
influence. Patricia suffered from heart disease, leaking heart
valves, kidney disease, asthma, high blood pressure, gout,
and foot swelling. She was a member of the class-action
suit against the maker of the diet drug Fen–Phen. She died
at the age of forty-nine. However, Patricia's physical or
¶ 6. Patricia's estate appeals, arguing: (1) the chancellor erred
mental state alone is not determinative *32 of whether
in finding no undue influence; and (2) the chancellor failed
Mansfield used undue influence over her. Rather, Williams
to consider testimony on the effects of domestic violence. We
must prove that Mansfield used undue methods over Patricia
find no error and affirm.
specifically to make her sign the warranty deed and certificate
of deposit. The chancellor found that Patricia's poor health
was insufficient to show undue influence. This is consistent
STANDARD OF REVIEW
with the testimony, which reflected that despite her health
[1]
[2]
[3] ¶ 7. The standard of review of chancery issues, Patricia was mentally sharp and capable of making
independent decisions. There is no evidence that Mansfield
matters is limited. In re Estate of Baumgardner, 82 So.3d 592,
took advantage of Patricia's poor health to unduly influence
598 (¶ 15) (Miss.2012). We will not disturb a chancellor's
her to sign the documents.
factual findings that are supported by substantial evidence.
Id. The chancellor's decision will be affirmed “unless the
chancellor abused [her] discretion, was manifestly wrong, or
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¶ 11. Williams next argues that Patricia's secretiveness is
proof of Mansfield's undue influence. Williams asserts that
Patricia usually discussed banking matters with her and
Patricia usually banked at Planter's Bank, where Williams
worked. Patricia did not tell Williams about the certificate
of deposit, and the issuing bank of the certificate of deposit
was Guaranty Bank, the bank Mansfield typically used. Paul
Townsend, a Guaranty Bank employee, assisted Patricia and
Mansfield in executing the certificate of deposit. Townsend
testified that Patricia was clear and lucid on the day she signed
the document. She did not appear to be fearful, or under
coercion or duress. Instead, Patricia “did most of the talking....
[S]he was asking the right questions. She was asking about
interest rates and about penalties for early withdrawals.... She
definitely had above average knowledge of banking.”
¶ 12. Regarding the warranty deed, which was prepared
by Mansfield's attorney, Williams argues Patricia was also
secretive about this document, and was denied independent
advice and counsel. The attorney, Richard Noble, testified
that Patricia instructed him to prepare the deed because the
French Road home had become the couple's marital residence.
He never spoke to Mansfield about preparing the deed. He
testified that Patricia was “a very intelligent person. She
understood business[;] she was articulate.” He saw no signs
of fear, coercion, or duress. We note that Noble was not solely
Mansfield's attorney, as Noble had prepared Patricia's will.
Williams asserts, however, that this further shows Noble's
bias, as he failed to explain to Patricia that the deed was
inconsistent with her will's provision leaving her property
to her children. We find no evidence that Patricia intended
for her children to receive the home, nor that the deed is
inconsistent with Patricia's will.
¶ 13. Next, Williams argues Patricia was the victim of
domestic abuse, and this affected her mental state. Patricia's
sister, Debra Poole, testified at the second trial about three
arguments between Patricia and Mansfield. In 2002, Poole
witnessed Mansfield become angry about Patricia's decision
to purchase the French Road home. He stated that if she
purchased it, he would not move there with her. Poole stated
he appeared “very stern.” The second argument occurred in
either in December 2002 or 2003. Mansfield thought Poole
and Patricia were at their mother's house, but they had gone to
their grandmother's house instead. Poole overheard Mansfield
tell Patricia “very angrily” on the phone “that we ha[d] not
been where we said we were going ....” Mansfield came to
the home, “had words” with Patricia, and left. According
to Poole, Patricia began “clinching herself and looking at

[Poole] ... as if she was afraid of him or afraid of what he may
do.” The third argument occurred in 2003, when Mansfield
accused Patricia of cheating on him. Poole came to Patricia's
defense, and Poole and Mansfield began to argue. Poole
eventually told Mansfield that she was not going to continue
arguing with him, and the argument ended. Poole testified
that Mansfield's accusations of infidelity *33 led Patricia to
become withdrawn from family and friends.
¶ 14. Herbert Lee, Patricia's attorney from the Fen–Phen
litigation, testified that Patricia arrived at a meeting with two
black eyes, and she appeared fearful of Mansfield. Williams
also saw dark circles around Patricia's eyes during this same
time period. Neither knew what caused the marks. Mansfield
denied that Patricia had black eyes, and he denied that
Patricia was afraid of him. He stated he never hit or abused
Patricia; rather, they had a loving, caring relationship. He
testified that Lee had a personal grudge against him, which
influenced Lee's testimony. Testimony was presented from
Patricia's friends that she had stopped visiting them, or did
so infrequently. Also, a family friend testified that Mansfield
had accused him of having an affair with Patricia.
[7] ¶ 15. None of the testimony provided by the estate
proved that Mansfield unduly influenced Patricia to sign the
warranty deed and certificate of deposit. To succeed on her
claim, Williams was required to prove that Mansfield used
undue methods to overcome Patricia's “free and unrestrained
will,” and that Mansfield controlled her and prevented her
from being a free agent. Langston, 57 So.3d at 621 (¶
11). The testimony showed the opposite. Patricia bought the
French Road home without Mansfield's approval, showing
that Patricia was capable of making independent decisions.
The bank employees testified that Patricia was intelligent and
understood the documents she signed. She asked relevant
questions about the certificate of deposit, and the deed was
prepared solely at her instruction. Both bank employees
testified that Patricia did not appear to be under the influence
of threats, coercion, or duress when she signed the documents.
[8] ¶ 16. As to Williams's arguments that Patricia did not
tell her about the documents, did not receive consideration,
and used Mansfield's attorney as her own without independent
counsel, this is typical behavior of a married couple. Patricia
and Mansfield had been married for eight years when the
documents were executed. A close, confidential relationship
was to be expected. See In re Estate of Chapman, 966 So.2d
1262, 1264 (¶ 16) (Miss.Ct.App.2007). “[T]he mere fact that
there is a close relationship between parties in a marriage
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does not mean that one's influence upon another is undue
influence.” Id. at (¶ 14) (quoting Genna, 254 So.2d at 528).
¶ 17. The chancellor did not err in finding that Williams failed
to prove undue influence. The chancellor's decision was based
on substantial evidence, and was not an abuse of discretion,
manifestly wrong, or clearly erroneous. This issue is without
merit.

II. Relevancy of Domestic–Abuse Testimony
[9] ¶ 18. Martha Kiihnl testified at the second trial as a
lay witness on the effects of domestic violence. Specifically,
she testified that in domestic-violence situations, the abuser
seeks to coerce and intimidate the victim, and has no regard
for the victim's rights, feelings, or well-being. She testified
that domestic abuse may result in isolation from family and
friends or affect the decision-making ability of the abused
spouse. Further, she stated that education and intelligence
are irrelevant when abuse is involved. The chancellor found
her testimony unhelpful, as she only “described the general
symptoms found in women living in battered marriages.”
Kiihnl had never met Patricia or Mansfield, and she did not
examine any documents related to the case.
*34 [10] ¶ 19. Williams argues the testimony was proper
under Mississippi Rule of Evidence 701, as it was “helpful to

the clear understanding of the testimony or the determination
of a fact issue.” However, the first requirement of Rule 701
is that the testimony is “rationally based on the perception of
the witness.” “Lay witnesses are only permitted to testify as
to a layman's opinion based upon facts first detailed to the
jury.” Genna, 254 So.2d at 529. Kiihnl had no knowledge of
the facts of this case.
¶ 20. The chancellor did not abuse her discretion in finding
Kiihnl's testimony irrelevant. This issue is without merit.
The chancellor's decision finding the joint tenancies valid is
affirmed.
¶ 21. THE JUDGMENT OF THE SUNFLOWER
COUNTY CHANCERY COURT IS AFFIRMED. ALL
COSTS OF THIS APPEAL ARE ASSESSED TO THE
APPELLANT.

LEE, C.J., IRVING AND GRIFFIS, P.JJ., BARNES,
ROBERTS, CARLTON, MAXWELL AND FAIR, JJ.,
CONCUR. JAMES, J., NOT PARTICIPATING.
All Citations
141 So.3d 28

Footnotes

1

This holding extended the rule in Genna v. Harrington, 254 So.2d 525, 528 (Miss.1971), which had previously held “that
the confidential relationship between husband and wife does not raise a presumption of undue influence” with regard to
testamentary gifts. Langston, 57 So.3d at 620 (¶ 10).
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Synopsis
Background: Sons brought action against step-mother,
alleging father's beneficiary change on his investment
accounts was null and void due to step-mother's undue
influence on father. The Chancery Court, Harrison County,
Jim Persons, Chancellor, found in favor of step-mother. Sons
appealed.

West Headnotes (11)
[1]

[2]

[3]

Barnes, C.J., and Jack L. Wilson, J., concurred in part and in
the result.

De novo review

Wills

Advice or suggestion

Wills

Importunity, persuasion and threats

A will is said to be the product of undue influence
when an adviser has been so importunate as
to subdue another's will and free agency; the
influence must have been so overwhelming that
the resulting instrument reflected the will of the
adviser rather than the other person and can
be done through a variety of methods, such as
advice, arguments, or persuasion.

[4]

Marriage and Cohabitation

Gifts

A husband or a wife may exercise undue
influence upon the other spouse, but a
confidential relationship between spouses does
not create a presumption that one spouse used
undue influence over the other to obtain an inter
vivos gift; rather, it is the contestant's burden to
show that the spouse used undue influence.

[3] sons did not have standing to invoke communications-toclergy privilege regarding chaplain's testimony about father;
and

Affirmed.

Appeal and Error

The Court of Appeals reviews questions of law
de novo.

[1] father's change of beneficiaries did not involve suspicious
circumstances warranting shifting burden of proof to stepmother;

[4] chaplain did not testify to communications with father,
and thus communications-to-clergy privilege did not apply to
chaplain's testimony.

Sufficiency of evidence

A chancellor's findings of fact will not be
disturbed on appeal unless they are manifestly
wrong or clearly erroneous, or unless the
chancellor applied an erroneous legal standard.

Holdings: The Court of Appeals, McDonald, J., held that:

[2] sufficient evidence supported chancery court's conclusion
that sons failed to prove step-mother misused confidential
relationship as spouse to influence father to change his
beneficiaries;

Appeal and Error
in general

[5]

Marriage and Cohabitation

Validity

Wills

Nature and degree in general

Wills

Family relationship in general

With regard to both testamentary and inter vivos
gifts, “undue influence” will be found where a
spouse has used undue methods for the purpose
of overcoming the free and unrestrained will of
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the other spouse, so as to control his or her acts
and to prevent him or her from being a free agent.

[6]

Wills

Family relationship in general

That a loyal, loving wife obtains the love and
trust of her husband is no basis to set aside his
will in her favor on ground of undue influence.

[7]

[10]

Marriage and Cohabitation
Sufficiency

Weight and

Sufficient evidence supported chancery court's
conclusion that sons failed to prove step-mother
misused confidential relationship as spouse to
influence father to change his beneficiaries on his
investment account, although marriage was short
term; there was evidence that father was strongwilled, determined, and not easy swayed when he
made up his mind, father had not been medically
diagnosed with any mental deterioration, and
father initiated the change in his beneficiaries.

Privileged Communications and
Confidentiality
Clergy and spiritual
advisers
Sons did not have standing to invoke
communications-to-clergy privilege regarding
chaplain's testimony about father in sons’ action
asserting that father's beneficiary change on
his investment accounts was null and void
due to step-mother's undue influence on father;
sons brought contest to the beneficiary change
individually, not on behalf of father's estate or as
father's personal representative. Miss. R. Evid.
505(c).

Marriage and
Cohabitation
Presumptions, Inferences,
and Burden of Proof
Father's change of beneficiaries regarding his
investments accounts did not involve suspicious
circumstances warranting shifting burden of
proof to step-mother in children's action
asserting that beneficiary change was null and
void due to step-mother's undue influence on
father; father's last two medical records showed
that he was alert and oriented and capable of
understanding what the medical doctors told
him, father's mind was sharp, father initiated the
change in his beneficiaries, and one son was
present at the time father signed papers changing
the beneficiaries on his investment account.

[8]

undue methods for the purpose of overcoming
the free and unrestrained will of the testator so as
to control his acts and to prevent him from being
a free agent.

[11]

Privileged Communications and
Confidentiality
Clergy and spiritual
advisers
Chaplain did not testify to communications
with father, and thus communications-to-clergy
privilege did not apply to chaplain's testimony
in sons’ action asserting that father's beneficiary
change on his investment accounts was null
and void due to step-mother's undue influence
on father; chaplain did not testify to content
of communications with father, but instead
described his observations of father's speech and
abilities during their visits. Miss. R. Evid. 505(b).

*763 HARRISON COUNTY CHANCERY COURT,
FIRST JUDICIAL DISTRICT, HON. JAMES B. PERSONS,
JUDGE
Attorneys and Law Firms

[9]

Wills
Personal, confidential, or fiduciary
relations in general
A confidential relationship between spouses
does not create a presumption that one spouse
used undue influence over the other; rather, it
must be shown that the devisee spouse used
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BEFORE CARLTON, P.J., TINDELL AND McDONALD,
JJ.
Opinion
McDONALD, J., FOR THE COURT:
*764 ¶1. This is an appeal from a judgment of the Chancery
Court of Harrison County concerning the distribution of
the investment-account proceeds of Robert Cobb, deceased,
among his sons, Bruce and Zach Cobb, and his wife, Daphne
Cobb. Bruce and Zach had been the sole beneficiaries, but
four days before his death, Robert signed a new beneficiary
form, adding Daphne. The chancery court found that Bruce
and Zach had failed to prove by clear and convincing evidence
that at the time that Robert signed the change-of-beneficiary
form, he did so because of Daphne's undue influence or that
Robert lacked mental capacity to make the change. From this
judgment, Bruce and Zach appeal. Finding no error, we affirm
the judgment of the chancery court.

Facts and Procedural History
¶2. Robert and Daphne were married on July 25, 2011.
Robert was sixty-two years old and had been previously
married. They both worked at Memorial Hospital in Gulfport;
he worked as a director of hospitality, food nutrition,
housekeeping, and security, supervising over 300 employees,
and Daphne worked as a nurse. They met in 2000 and began
dating in 2004. By 2009, Daphne was living with Robert most
of the time, though she never sold her own home. Despite
Robert's frequent proposals, Daphne felt there was no rush to
be married. Even family members agreed that Robert loved
Daphne very much.
¶3. In early 2011, things changed. Daphne was diagnosed
with skin cancer that had traveled through her nervous system
to her facial bones. She underwent several surgeries and
radiation treatments. Shortly thereafter, in June 2011, Robert
was diagnosed with cancer of the small bowel that had spread
to his lungs and pancreas. At this point, they decided to marry.
They had no prenuptial agreement, and they added each other
to their bank accounts and life insurance policies.
¶4. Robert had two sons from his previous marriage: Bruce
and Zach. His relationship with Zach was good, but it was “up
and down with Bruce.”1

¶5. After his cancer diagnosis, Robert took medical leave. But
on January 10, 2012, he decided to retire and contacted Cathy
Wood, the vice president of human resources at the hospital,
to begin the process. He requested the lump-sum payment
retirement option. Wood spoke to Robert again on January
20, 2012, updating him on the processing of the paperwork
that would be given to Daphne to bring to him. At the time of
his death, Robert owned four investment accounts with The
Variable Annuity Life Insurance Company (VALIC) valued
at $472,034.34. Bruce and Zach were originally the named
beneficiaries to share equally in the investment accounts.2
*765 ¶6. Wood emailed Brian Milner, the VALIC
representative, about Robert's plans. Milner prepared the
necessary paperwork that Robert would need to sign. Daphne
was told by human resources personnel to go by Milner's
office to pick up the paperwork for Robert to sign, which she
did on February 6, 2012. According to her, when she arrived,
Milner had the paperwork ready, except for whom was to be
listed as beneficiaries. Daphne called Robert and gave the
phone to Milner. Milner spoke to Robert and wrote in Daphne,
Bruce, and Zach as the beneficiaries. There were tabs put on
the paperwork where Robert needed to sign. According to
Daphne, Milner said he was going out of town in a day or two,
so she wanted to get the paperwork back to him before that
time. There are inconsistencies within the paperwork Milner
prepared concerning the amounts in the accounts, but there
was no testimony that Daphne was responsible for them.
¶7. Milner did not remember the specifics as did Daphne. But
he confirmed that he wrote in the names of the beneficiaries
after he had spoken to Robert. Milner knew Robert had
initiated these changes because Milner would not accept
anyone else talking to him about such a matter. There was no
evidence that Daphne had initiated or suggested the change
of beneficiaries.
¶8. On his last visit to M.D. Anderson Hospital on January
25, 2012, Robert was noted to be very fatigued but “awake,
alert, and oriented x 3.” At this time, Robert was wearing a
fentanyl patch and took multiple doses of Dilaudid for pain.
At Robert's medical examination on January 30, 2012, to
determine permanent disability, Dr. Purushottam V. Pande
noted that he explained a possible therapy that could be
prescribed, but Robert said he was not interested in it. Dr.
Pande recorded that Robert's prognosis was extremely poor
“and it is well understood by him [(Robert)].” No medical
testimony was provided on the issue of Robert's mental
capacity as of February 7, 2012.
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¶9. Although visibly physically ill, Robert still visited
Memorial Hospital on February 1, 2012, to see the newly
remodeled kitchen and dining room that he had helped
design. His sons, Bruce and Zach, and his wife, Daphne,
were with him. His friend Larry Henderson, vice president
of administrative services at the hospital, arranged the visit.
Larry was Robert's supervisor, and they had worked together
for twenty-two years. They were close personal friends as
well. Larry testified that Robert was an avid Alabama football
fan and that they traveled to Tuscaloosa in November 2011 to
attend a game. Regarding that tour of the hospital's kitchen,
Larry described Robert during direct examination:
Q. Could you tell me a little bit about Robert and that
day, whatever day, January or February, and what you
observed about him that day?
A. Robert was obviously very sick. He was weak, but he
was able to tour. We toured for probably, I don't know,
25 or 30 minutes, walked through the kitchen. And he
would ask questions about what do we do about this, and
what do we do about that, and why did you change that
when I didn't want it changed. And then at the end, we
were standing kind of in a hallway, and he just said, it
looks good.
Henderson said Robert understood everything and asked
appropriate questions. He was still “the same Robert” he had
known.
¶10. On February 7, 2012, Larry Henderson, his wife
Diane, and Cathy Wood visited Robert at home to present
him a plaque and give him his retirement *766 package.
Concerning Robert's condition at that time, Larry's testimony
follows:
Q. Tell me a little bit about -- Mr. Henderson, tell me a little
bit about Robert's involvement in the conversation.
A. We had a conversation like we had had for the last
22 years. I asked Robert questions. Robert asked me
questions. Diane asked Robert questions. We just talked
like we had always talked.
Q. Were you talking like the two of us are talking now?
A. Yes, sir.
Q. Did anyone have to cover for Robert or help him in the
conversation?

A. No, sir.
Q. What did you observe in this conversation on February
the 7th, 2012, about Robert's ability to speak?
A. Robert spoke. He spoke slower than he used to, but he
spoke clearly and distinctly. He carried on a conversation
with us.
Q. Other than speaking slower, was there anything different
about the way Robert spoke on February the 7th than he
did in years earlier at the hospital?
A. No.
¶11. All three co-workers testified that they met with Robert
for thirty to forty minutes and that during that time he was
mentally “the same old Robert,” remembering past events,
speaking clearly, and even discussing hospital gossip. Robert
did not drift off to sleep or “glaze over in the conversation.”
Cathy Wood, who had known Robert since 1982, had the
following exchange:
Q. And what did the -- what did you specifically talk
about with Robert? What was the subject of your
conversations?
A. You know, we -- I can't remember real specifics, but, you
know, we talked about old times. We talked about things
that we had done. We, of course, reminisced about some
of the things we did during the storm, how we reacted.
We -- I remember being surprised that Robert was up on
hospital gossip and mentioned things that I didn't know
was going on.
¶12. On February 8, 2012, Robert signed the change-ofbeneficiary form. Family members dispute how the papers
came to be signed. Robert's sister, Donna Russell, who was
close to her brother, was in the kitchen that morning. She
said that Bruce took Robert outside to the garage, where
they had put some chairs because Robert would go there to
smoke. Donna said that Daphne had an envelope and was
walking around inside, fidgeting. When Bruce came in for
a moment, Daphne went outside. Donna was suspicious and
told Bruce to go outside and see what was going on. He did,
but Donna never followed-up to find out. Donna said she was
not concerned when she learned he had signed papers because
Robert had told her that he was retiring, and she thought it was
his retirement paperwork. Bruce said he was present when his
father was signing papers, but Bruce did not know specifically
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what the papers were. Bruce said Daphne stood behind Robert
and indicated where he needed to sign. Neither Bruce nor
Donna asked Daphne what Robert had signed, despite Bruce's
later contention that Robert was not competent to sign at the
time.
¶13. According to Daphne, on February 7, Robert said he did
not feel up to signing the paperwork. Then next day, he said
he was feeling better, and they went into the garage where
he could smoke. Daphne said she asked Donna to come, but
Donna declined. Bruce asked to come and Daphne *767
readily agreed. In the garage, Bruce sat in one chair and
Daphne in another, while Robert went through the papers and
signed. If Robert had a question, Daphne would sometimes
get up to look over what he wanted and answered his question.
She said that she told Bruce that he was a witness to this, and
she asked if he had any questions. Bruce did not. But Daphne
did say that when she got to the change-of-beneficiaries
portion, Daphne just said, “[H]ere is the change. Is that what
you want?” Robert replied, “Yes.” But she did not call out the
names of the beneficiaries.

first, Bruce was with them, but then Robert asked Bruce to
leave. Chatham was asked a series of questions about Robert's
abilities to communicate:
Q. All right. And in this conversation when the two of you
are in the garage, who did most of the talking?
A. Robert.
Q. Could you describe to the Court what you observed
about his speech -- the manner of his speaking?
A. He spoke the way Robert always spoke.
Q. Which is how?
A. Clearly and to the point.
Q. Were his words slurred or unable to understand?
A. No.
Q. Did you have any trouble understanding what he was
trying to tell you?

¶14. Daphne's daughter, Erin Bailey, testified that she had
known Robert since he started dating her mother in 2003 or
2004. She said she and her children would visit her mother and
Robert on weekends and two or three times during the week.
During the last two weeks of his life, Bailey testified that
Robert's speech was clear and not slurred and that he would
not glaze over in a conversation or fall asleep. Bailey also
testified that she was present at the home on the day Robert
signed the papers, and she verified her mother's testimony that
Daphne asked Donna to come into the garage when Robert
signed the papers. Donna declined to do so.

A. No.

¶15. The parties agree that the signatures and initials on the
forms are Robert's and are not forgeries.

Q. No difference mentally?

¶16. Within an hour of signing the papers, Robert was visited
by Rev. Victor Chatham, a retired hospital chaplain and
personal friend. Chatham testified that he first met Robert
in 1989 at Memorial Hospital where Chatham eventually
became chaplain. They developed a friendship through
different circumstances, which continued after Chatham
retired in 2007. Chatham considered himself Robert's friend
at times and as his chaplain at others. When Robert was
diagnosed with cancer in 2011, Robert called and met with
Chatham at that time. On February 8, 2012, when Chatham
arrived, Robert addressed him by the name “Victor.” The two
met in the garage where Robert smoked two cigarettes. At

....

Q. Did Robert participate in the conversation the two of
you had?
A. Yes.
Q. And did he respond in an appropriate manner?
A. Yes.
....

A. Nothing.

Q. What is the basis of your opinion of what you just said?
Why do you say that?
A. Well, first of all, after the time that we spent together
that's privileged, there was a time afterwards that we
went into the living room, and the *768 people from
Riemann's Funeral Home were there talking about
arrangements. And I had said to Robert that I really had
a hard time with Ms. Young's funeral and -- since I knew
her so well, and that I might have difficulty with his. And
he looked at me, and he said, don't worry, Victor, you
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won't even have to see me. I'll be in that box right there,
and you wouldn't have to see me.
¶17. Like other co-workers, Chatham found Robert mentally
to be “the same old Robert.” As Chatham noted, Robert also
met with funeral home representatives to discuss his funeral
arrangements. Daphne, Donna, Bruce, and Zach were also
present. Bruce testified that Robert was able to hold a limited
conversation about the music that was chosen, et cetera. But
becoming emotional, Bruce had to leave before the visit
ended.
¶18. Unfortunately, Robert's health declined rapidly after this
visit. Chatham testified that on his February 11 visit, Robert
was essentially comatose. Robert died the following day, on
February 12, 2012.
¶19. Bruce and Zach filed suit against Daphne in the Harrison
County Chancery Court alleging that the beneficiary change
was null and void due to Daphne's exertion of undue influence
on Robert. Daphne stipulated that she and Robert had a
confidential relationship, but after hearing testimony from
multiple witnesses, on October 24, 2018, the chancery court
ruled that Bruce and Zach had not shown by clear and
convincing evidence that the beneficiary change was the
result of improper undue influence by Daphne or that Robert
lacked the requisite mental capacity to execute the forms.
Bruce and Zach moved for a new trial, which the chancery
court denied on December 12, 2018.
¶20. From the chancery court judgment, Bruce and Zach
timely appeal, raising two issues: (1) whether, given the
admitted existence of a confidential relationship and proof of
suspicious circumstances, the court should have placed the
burden of proof on Daphne to show by clear and convincing
evidence that the beneficiary change was not the result of her
undue influence, and (2) whether the chancery court erred
in admitting testimony from the deceased's spiritual advisor,
Chatham.

Discussion
¶22. Despite the admitted confidential relationship between
Daphne and Robert, we agree with the chancery court that the
burden of proof was on Bruce and Zach to present sufficient
proof that Daphne misused that confidential relationship to
influence Robert to change the beneficiaries of his investment
accounts. We find no abuse of the chancery court's discretion
in finding that Bruce and Zach failed to present such proof.
Moreover, Chatham's testimony concerning Robert's mental
abilities to speak and interact on the day Robert executed
the change of beneficiaries was not precluded by the priestpenitent exclusion in Mississippi Rule of Evidence 505.
Accordingly we affirm the judgment of the chancery court.

I. The court correctly placed the burden of proving
undue influence on Bruce and Zach.
[3] [4] [5] ¶23. An instrument “is said to be the product
of undue influence when an *769 adviser has been so
importunate as to subdue [another's] will and free agency.”
In re Estate of Rogers, 270 So. 3d 1, 12 (¶38) (Miss. Ct.
App. 2018). “The influence must have been so overwhelming
that the resulting instrument reflected the will of the adviser
rather than the [other person].” Id. This can be done through a
variety of methods, such as advice, arguments, or persuasion.
Id. It is well established that the mere fact that the parties
were married does not, by itself, prove or even raise the
presumption of undue influence:

It is undoubtedly true that a husband or a wife may
exercise undue influence upon the other spouse. However,
a confidential relationship between spouses does not create
a presumption that one spouse used undue influence over
the other to obtain an inter vivos gift. Rather, it is the
contestant's burden to show that the surviving spouse used
undue influence. With regard to both testamentary and inter
vivos gifts, undue influence will be found where a spouse
has used undue methods for the purpose of overcoming
the free and unrestrained will of the other spouse, so as to
Standard of Review
control his or her acts and to prevent him or her from being
a free agent.
[1]
[2] ¶21. “A chancellor's findings of fact will not
Estate of Langston v. Langston, 141 So. 3d 28, 31 (¶9) (Miss.
be disturbed unless they are manifestly wrong or clearly
Ct. App. 2014) (citations and quotation marks omitted). In
erroneous, or unless the chancellor applied an erroneous legal
that case, Patricia and Mansfield Langston were married for
standard.” Stover v. Davis, 268 So. 3d 559, 563 (¶10) (Miss.
approximately eleven years prior to Patricia's death in 2005.
2019). We review questions of law de novo. Kaye v. Kaye,
Id. at 30 (¶2). Three years prior, Patricia executed a warranty
270 So. 3d 1023, 1025 (¶8) (Miss. Ct. App. 2018).
deed, conveying the home to herself and Mansfield as joint
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tenants with rights of survivorship. Id. at (¶3). A year later, in
2003, Patricia and Mansfield executed a $200,000 certificate
of deposit as joint tenants with rights of survivorship. Id.
Upon her death, Patricia's mother, Ethel Williams, became
the executrix of her estate and sought to set aside these
joint tenancies, claiming undue influence by Mansfield. Id.
at (¶4). Williams argued that Patricia's weak physical and
mental state made her susceptible to Mansfield's influence.
Id. at 31 (¶10). But the proof showed that, despite her
health issues, Patricia was mentally sharp and capable of
making independent decisions. Id. Williams then argued that
Patricia's secretiveness was proof of undue influence, saying
that Patricia normally discussed banking matters with her and
the bank issuing the certificate of deposit was Mansfield's, not
Patricia's normal bank. Id. at 32 (¶11). But the bank employee
who assisted them testified that Patricia was clear and lucid
and did not appear to be fearful. Id. The attorney who prepared
the warranty deed testified and said that Patricia had initiated
the change and was intelligent, articulate, and understanding
in business. Id. at (¶12). Even in light of testimony that
Patricia may have been a victim of domestic abuse, no
connection was made between this and the execution of the
joint tenancies. Id. at 33 (¶15). Given this proof, we affirmed
the chancery court's ruling that Williams had failed to prove
undue influence. Id. at (¶17).
[6] ¶24. In Genna v. Harrington, 254 So. 2d 525, 528 (Miss.
1971), the supreme court held that “it is undoubtedly true that
a husband or a wife may exercise undue influence upon the
other spouse, but the mere fact that there is a close relationship
between the parties in a marriage does not mean that one's
influence upon another is undue influence.” Just because a
loyal, loving wife obtains the love and trust of her husband,
that is no basis to set aside his will in her favor. Id. 528-29.3
*770 [7] [8] ¶25. It is clear that in this case the chancery
court was correct in not shifting the burden of proof to
Daphne. First, there was no evidence that Robert had been
medically diagnosed with any mental deterioration. His last
two medical records show that he was alert and oriented and
capable of understanding what the medical doctors told him.
No medical doctor testified to the contrary. Moreover, from
the observations of disinterested parties, Larry Henderson,
Cathy Wood, and Victor Chatham, on February 7 and
8, his mind was as sharp as usual. He understood and
participated in conversations. Second, the testimony is clear
that Robert initiated the changes in his beneficiaries, not
Daphne. He called Cathy Wood on January 10, 2011, to
discuss his retirement; Milner testified that he would not

have changed the beneficiaries without speaking directly to
Robert and getting authorization. That Daphne “participated”
in having the papers executed does not present any proof of
participation in suggesting that the beneficiaries be changed.
Moreover, the papers were not signed by Robert in secrecy;
Bruce was present and failed to be concerned about his
father's capacity to sign the papers or care to know what was
in them. Thus, there is no factual basis to support a finding of
suspicious circumstances that would have required a shifting
of the burden of proof in this case. Sufficient evidence
supported the chancery court's conclusion that Bruce and
Zach had failed to prove Daphne's undue influence.
[9] ¶26. Bruce and Zach repeatedly argue that Robert and
Daphne's “short term marriage” constitutes some proof of
undue influence. However, even though the marriage was
short, the relationship between Robert and Daphne dates
back to 2004 when they started dating. Every family member
who testified said that Robert loved Daphne and that she
loved him. She admitted that they had the “confidential
relationship” that husbands and wives should have. But “a
confidential relationship between spouses does not create a
presumption that one spouse used undue influence over the
other. ...” Estate of Langston, 141 So. 3d at 30 (¶9). “[I]t must
be shown that the devisee spouse used undue methods for
the purpose of overcoming the free and unrestrained will of
the testator so as to control his acts and to prevent him from
being a free agent.” Estate of Langston v. Williams, 57 So.
3d 618, 621 (¶10) (Miss. 2011). All witnesses—family and
friends—testified that Robert was a strong-willed, determined
individual who was not easily swayed when he made up his
mind. There was no testimony of any instances where Daphne
had forced or manipulated Robert to do something he did not
want to do.
¶27. The chancery court here considered the testimony
regarding physical evidence and of several disinterested
witnesses—a practice we approved in Kaye, 270 So. 3d
at 1026 (¶11). It was amply proven from independent, unbiased witnesses that Robert was mentally sound, although
physically weak, on the day he signed the paperwork
changing the beneficiaries. There was no clear and convincing
evidence that Robert's decision was due to undue influence
exerted by Daphne.
*771 ¶28. Accordingly, we find no manifest error by
the chancery court in its findings of fact or errors in its
conclusions of law concerning who bore the burden of proof
and whether that burden was met.
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Chatham's testimony, even communications with Robert.
Accordingly, Chatham's testimony was admissible.
II. Chatham's testimony was admissible.
[10] [11] ¶29. Bruce and Zach claim that the chancery court
erred in allowing Chatham to testify. We disagree. Private and
confidential communications with clergy may be excluded as
evidence by a person with standing to raise such a privilege.
M.R.E. 505. Here, Bruce and Zach did not have standing to
raise the privilege. M.R.E. 505(c). Moreover, Chatham did
not testify to his “communications with Robert,” but rather
about Chatham's observations of Robert during Chatham's
interaction with Robert. See M.R.E. 505(a)(2), (b). Moreover,
Mississippi Rule of Evidence 505 does not apply unless a
communication is made “to a clergyman in his professional
character as spiritual advisor.” Roman Catholic Diocese of
Jackson v. Morrison, 905 So. 2d 1213, 1245 (¶116) (Miss.
2005) (quoting M.R.E. 505(b)).
¶30. In this case, Chatham did not testify to
“communications” with Robert; Chatham merely described
his observations of Robert's speech and abilities during their
visits. Moreover, this contest to the beneficiary change was
brought by Bruce and Zach individually—not on behalf
of Robert's estate or as Robert's personal representative.
Therefore, neither son has standing to object to any of

Conclusion
¶31. Because the chancery court properly placed the burden
of proof on Bruce and Zach to set aside Robert's change of
beneficiaries, which they failed to meet, we find no error by
the chancery court. Moreover, Chatham's testimony was not
barred by Rule 505. Accordingly, we affirm.
¶32. AFFIRMED.

CARLTON, P.J., GREENLEE, WESTBROOKS, TINDELL,
LAWRENCE, McCARTY AND C. WILSON, JJ., CONCUR.
BARNES, C.J., AND J. WILSON, P.J., CONCUR IN PART
AND IN THE RESULT WITHOUT SEPARATE WRITTEN
OPINION.
All Citations
306 So.3d 762

Footnotes

1
2
3

Robert and Bruce had some disagreements about Bruce's use of Robert's credit card and medication.
Robert also had a life insurance policy that had named them as beneficiaries. After his marriage to Daphne, he added
her as a beneficiary as well. Both sons were aware of this addition.
Bruce and Zach cite Stover v. Davis, 268 So. 3d 559 (Miss. 2019), contending that under Stover there were suspicious
circumstances that warranted a shifting of the burden of proof. Id. at 561 (¶2). It is noted that it would have been impossible
for the chancery court here to have dealt with a case that had not yet been decided. Importantly, however, Stover would
not change the outcome. Stover did not disturb the holdings of Genna v. Harrington and Estate of Langston v. Langston
that there is no presumption of undue influence as to spousal gifts or bequests. The law has always required proof of
undue influence with or without the benefit of a presumption.
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