White Collar Crime-what is it? Is it different from other
offenses? What approach do you take to the investigation,
defense, and sentencing of white-collar crime?
I.

What is a white-collar crime? The best definition I could give might be to
simply say it is not a drug or crime of violence. That definition leaves a lot
open to surmise, but it’s the best I can probably give. Here are some
examples that might be better than my explanation:
•
•
•
•
•
•

Stockbroker or Securities crimes
Corporate crimes, that might involve misleading Federal
or State authorities
Offenses by politicians
Offenses by professionals
Tax crimes
EPA offenses

I could go on and on, but I think most people get the idea that the very name
“white-collar crimes” arose out of the idea that these offenses were supposedly
committed by businessmen/women or professionals in white shirts and ties. One
thing to remember is that in the Federal and State criminal justice systems, there are
offenses which are legislated to be violent, even though these offenses are frequently
committed by people who are in the upper income and could be considered whitecollar crimes. One of the biggest increases I have noticed since Covid has been child
pornography crimes. I would hardly be exaggerating to say that I get at least one call
a week by an upper income person, clearly “white-collar” and frequently
professional, who has been arrested for possession of child pornography. These
types of crimes are labeled “violent” even though they involved decades old
photos.
Edwin Sutherland is the man credited with introducing the term “white-collar
crime” in 1939 while he was speaking to the American Sociological Association.
According to Mr. Sutherland, a white-collar crime is “crime committed by a person
of respectability and high social status in the course of his occupation.” The
distinguishing features of white-collar crime are that the crime was committed (a)
during work, (b) when the offender was in the role of worker, and (c) as part of the
employment duties of the offender.
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White-collar crime is committed in both the Federal and State criminal justice
system. The depth to which these offenses are punished depends in large part on the
focus of the United States Attorney’s Office or State Prosecutors. For decades during
the “war on drugs” and the “get tough on crime,” the primary focus in the Federal
and State system appeared to be more on “drugs and guns.” That’s not to say the
prosecutors would not grab a white-collar offense that arose, but the public focus
seemed to be on drugs. After decades of the “war on drugs,” political administrations
were getting pressure for mass incarcerations and sentences that seemed excessive
for offenders. That changed when new Federal Administrations took office, and the
focus became white-collar offenses. During the Obama Administration the focus
was specifically on Medicaid, Medicare, and other medical fraud or billing crimes.
How many Federal criminal statutes are there? This is a question that is perhaps
impossible to answer. If you Google the question, you often see the answer “4500
criminal statues, plus Regulations that have the force of law.” In 1982 the Justice
Department tried to determine the number of criminal statutes. The effort lasted two
years and compiled a list of over three thousand criminal offenses. One of the men
in charge of the project eventually said, “you could have died and been resurrected
three times” and still not had an answer to the question. Here is a sample of some of
the crimes listed in Title 18 and 26 of the United States Code. They are not all whitecollar crimes, but there are plenty of white-collar crimes in this list:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Abusive Sexual Contact
Advocating Overthrow of Government
Aggravated Assault/Battery
Aggravated Identity Theft
Aggravated Sexual Abuse
Aiming a Laser Pointer at an Aircraft
Airplane Hijacking
Anti-racketeering
Antitrust
Armed Robbery
Arson
Assassination
Assault with a Deadly Weapon
Assaulting or Killing Federal Officer
Assisting or Instigating Escape
Attempt to commit Murder/Manslaughter
Bank Burglary
Bankruptcy Fraud/Embezzlement
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Bank Larceny
Bank Robbery
Blackmail
Bombing Matters
Bond Default
Breaking and/or Entering Carrier Facilities
Bribery Crimes
Certification of Checks (Fraud)
Child Abuse
Child Exploitation
Child Pornography
Civil Action to Restrain Harassment of a Victim or
Witness
Coercion
Commodities Price Fixing
Computer Crime
Concealing Escaped Prisoner
Concealing Person from Arrest
Concealment of Assets
Conspiracy (in matters under FBI jurisdiction)
Conspiracy to Impede or Injure an Officer
Contempt of Court
Continuing Criminal Enterprise
Conveying False Information
Copyright Matters
Counterfeiting
Counterintelligence Crimes
Credit/Debit Card Fraud
Crime Aboard Aircraft
Crimes on Government Reservations
Crimes on Indian Reservations
Criminal Contempt of Court
Criminal Forfeiture
Criminal Infringement of a Copyright
Cyber Crimes
Damage to Religious Property
Delivery to Consignee
Demands Against the U.S.
Destruction of Aircraft or Motor Vehicles Used in Foreign
Commerce
Destruction of an Energy Facility
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Destruction of Property to Prevent Seizure
Destruction of Records in Federal Investigations and
Bankruptcy
Destruction of Corporate Audit Records
Destruction of Veterans’ Memorials
Detention of Armed Vessel
Disclosure of Confidential Information
Domestic Security
Domestic Terrorism
Domestic Violence
Drive-by Shooting
Drug Abuse Violations
Drug Smuggling
Drug Trafficking
DUI/DWI on Federal Property
Economic Espionage
Election Law Crimes
Embezzlement
Embezzlement Against Estate
Entering Train to Commit Crime
Enlistment to Serve Against the U.S.
Environmental Scheme Crimes
Escaping Custody/Escaped Federal Prisoners
Examiner Performing Other Services
Exportation of Drugs
Extortion
Failure to Appear on Felony Offense
Failure to Pay Legal Child Support Obligations
False Bail
False Pretenses
False Statements Relating to Health Care Matters
Falsely Claiming Citizenship
False Declarations before Grand Jury or Court
False Entries in Records of Interstate Carriers
False Information and Hoaxes
False Statement to Obtain Unemployment Compensation
Federal Aviation Act
Federal Civil Rights Violations (hate crimes, police
misconduct)
Female Genital Mutilation
Financial Transactions with Foreign Government
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

First Degree Murder
Flight to Avoid Prosecution or Giving Testimony
Forced Labor
Forcible Rape
Forgery
Fraud Activity in Connection with Electronic Mail
Fraud Against the Government
Genocide
Hacking Crimes
Harboring Terrorists
Harming Animals Used in Law Enforcement
Hate Crime Acts
Homicide
Hostage Taking
Identity Theft
Illegal Possession of Firearms
Immigration Offenses
Impersonator Making Arrest or Search
Importation of Drugs
Influencing Juror by Writing
Injuring Officer
Insider Trading Crimes
Insurance Fraud
Interference with the Operation of a Satellite
International Parental Kidnapping
International Terrorism
Interstate Domestic Violence
Interstate Violation of Protection Order
Larceny
Lobbying with Appropriated Moneys
Mailing Threatening Communications
Major Fraud Against the U.S.
Manslaughter
Medical/Health Care Fraud
Missile Systems Designed to Destroy Aircraft
Misuse of Passport
Misuse of Visas, Permits, or Other Documents
Molestation
Money Laundering
Motor Vehicle Theft
Murder by a Federal Prisoner
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Murder Committed During Drug-related Drive-by shooting
Murder Committed in Federal Government Facility
Narcotics Violations
Obstructing Examination of Financial Institution
Obstruction of Court Orders
Obstruction of Federal audit
Obstruction of Justice
Obstruction of Criminal Investigations
Officer Failing to Make Reports
Partial Birth Abortion
Penalties for Neglect or Refusal to Answer Subpoena
Peonage
Perjury
Picketing or Parading
Pirating
Possession by Restricted Persons
Possession of False Papers to Defraud the U.S.
Possession of Narcotics
Possession of Child Pornography
Private Correspondence with Foreign Government
Probation Violation
Product Tampering
Prohibition of Illegal Gambling Businesses
Prostitution
Protection of Foreign Officials
Public Corruption Crimes
Racketeering
Radiological Dispersal Devices
Ransom Money
Rape
Receiving the Proceeds of Extortion
Recording or Listening to Grand or Petit Juries While
Deliberating
Reentry of an Alien Removed on National Security
Grounds
Registration of Certain Organizations
Reproduction of Citizenship Papers
Resistance to Extradition Agent
Rescue of Seized Property
Retaliating Against a Federal Judge by False Claim or
Slander of Title
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Retaliating Against a Witness, Victim, or an Informant
Robbery
Robberies and Burglaries Involving Controlled Substances
Sabotage
Sale of Citizenship Papers
Sale of Stolen Vehicles
Searches Without Warrant
Second Degree Murder
Serial Murders
Sexual Abuse
Sexual Abuse of a Minor
Sexual Assault
Sexual Battery
Sexual Conduct with a Minor
Sexual Exploitation
Sex Trafficking
Shoplifting
Smuggling
Solicitation to Commit a Crime of Violence
Stalking (In Violation of Restraining Order)
Stolen Property; Buying, Receiving, or Possessing
Subornation of Perjury
Suits Against Government Officials
Tampering with a Witness, Victim, or Informant
Tampering with Consumer Products
Tampering with Vessels
Theft of Trade Secrets
Torture
Trafficking in Counterfeit Goods or Services
Transmission of Wagering Information (Gambling)
Transportation into State Prohibiting Sale
Transportation of Slaves from U.S.
Transportation of Stolen Vehicles
Transportation of Terrorists
Trespassing
Treason
Unauthorized Removal of Classified Documents
Use of Fire or Explosives to Destroy Property
Use of Weapons of Mass Destruction
Vandalism
Video Voyeurism
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•
•
•
•
•

Violation of Prohibitions Governing Atomic Weapons
Violence at International airports
Violent Crimes in Aid of Racketeering Activity
Willful Wrecking of a Train Resulting in Death
Wire Fraud

In almost every white-collar case that came into our office within the past five
years, the indictments contained some or all the following offenses: Conspiracy, Mail
Fraud, Wire Fraud, Bank Fraud, Identity Theft, Aggravated Identity Theft, and Money
Laundering. Most of these offenses carry a high statutory punishment, so they are
“darlings” of the federal prosecutors.
In Mississippi the crimes are generally combined in Title 97 of the Code of
1972, as amended. Examples of white-collar crimes can be found in Chapter 17,
CRIMES AGAINST PROPERTY, Chapter 19, FALSE PRETENSE AND CHEATS,
and Chapter 21, FORGERY AND COUNTERFEITING. There are other Chapters, but
this gives a good illustration.

II. Is a white-collar crime different?
Some might say a crime is a crime, but society has always taken a view that
violent crime was different from white-collar crime. Of course, many commentators
have observed that white-collar crime can affect hundreds of people and devastate
the victims’ life savings. Here are a few of the bigger white-collar crimes that
exemplify this point:
Enron Collapse-Illegal accounting procedures that led to the
collapse of the company that was named by Fortune as “America’s
Most Innovative Company” with revenues exceeding 100 billion.
• Worldcom Accounting Scandal-A 38 billion fraud costing
investors, shareholders, and employees’ substantial losses.
• Bernie Madoff Ponzi Scheme-Investors lost billions.
• InStock Trading Scandal-This was the scandal that sent Martha
Stewart to prison.
• Adelphia-The fifth largest cable company that failed due to a 1.3
billion off balance sheet debt.
• Tyco Accounting Scandal-CEO’s spending company money for
their own use.
• HealthSouth Accounting Scandal-Falsified 2.7 billion worth of
profits.
• Jack Abramoff Lobbying Scandal-Political and mob scandal.
•
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III. I have never known anyone who wanted to go to prison, whether they are
accused of a white-collar, violent, or any other type of criminal offense. However,
I have observed over almost 43 years of law practice, white-collar defendants have
a far greater fear of prison, the collateral consequences of a conviction, and the
dread of public embarrassment in their communities to themselves and their family.
When representing a white-collar offender, one of the most important factors is
managing and controlling his/her need to respond to negative or any publicity. As a
rule, with limited exceptions, little can be accomplished in most white-collar
prosecutions by the accused seeking to respond to every news article or to “tell his
side of the story” to law enforcement. Several cases have been lost by the public
figure speaking to the public or to the news media before he fully understands the
scope of the investigation.
At some point during a white-collar investigation, the issue arises of a Proffer,
or Reverse Proffer. Personally, I find a Proffer to be a very dangerous tool, but I
have seen them work in instances. In one case I represented an out of state lawyer
accused in a large wire fraud, mail fraud, money laundering, Identity Theft, and
numerous other offenses, the names of which I no longer remember. We gave a
Proffer in that case and miraculously-and I mean miraculously-this attorney was not
indicted with all the other defendants. Coxwell & Associates, PLLC member Chuck
Mullins Proffered twice in a Medicaid fraud investigation and our client ended up
knowing more about the regulations than the investigator. Prosecution was declined.
I consider early Proffers risky because of the penchant of clients to only tell the
attorney one side of the story and frequently leave out harmful details. A Proffer
has always been the government’s way of learning your client’s story. If there is
going to be a Proffer, I prefer it take place after discovery is provided and after a
good attorney-client relationship is cemented. After discovery, you usually have a
glimmer or good idea of the strength of the prosecution’s case, and you have an idea
of whether the case will be a plea or trial. And once you know that a client is going
to accept a plea bargain, then a proffer can be good for sentencing if the client is
completely truthful. I have said so many times to a client that it is better to not give
a proffer than give a proffer and lie. A Reverse Proffer on the other hand can be
useful. In this instance, the attorney and the client sit down with the prosecutor and
typically some of the agents and they present an abbreviated case against the client.
I can assure you the prosecution almost always holds back. You will not learn the
entirety of their case, but you can learn important information. I am a firm believer
in taking someone to either record or take complete notes during the Proffer. I have
never had a prosecutor agree to recording a Reverse Proffer, but we have had
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agreements to record the Proffer. This can be important because agents will go back
after a proffer and make notes that might be eventually used against your client.
IV. Everyone should be aware that most cases in both State and Federal Court are
resolved by Plea Bargain. The U.S. Department of Justice, Bureau of Justice
Assistance commissioned a study that determined 90-95% of all cases ended with a
plea bargain. Sentencing then becomes the most important factor in most of the
criminal cases that come through a law office. It is also the part of a criminal case
that I observe often gets the least attention from many attorneys. Our profession
requires us to make an evaluation whether the prosecution can prove our clients
committed a criminal offense. Even if it is obvious that the prosecution can prove a
prima facie case, the client has the right to say, “I don’t care, I want to go to trial.”
If convicted or if the client enters a plea, the attorney’s primary role is to obtain the
least harmful sentence. In the past four State cases my clients rejected the
prosecutor’s plea bargain and ended up after an open plea and mitigation with a less
restrictive sentence than offered by the prosecutor. In Federal sentencing, it is all
about mitigation! While the Federal Probation Officer does a good job preparing
a Pre-Sentence Investigation, I can always produce more mitigation for my client. I
have produced one sample of a Pre-Sentence Report we prepared in a child
pornography case. At Coxwell & Associates, PLLC we file our own Pre-Sentence
Reports in 99% of the cases we handle. Remember, you will probably never get
what you want if you do not ask for it.
Here are some useful articles you may wish to read. I did not recopy them in
full due to copyright laws:
Trends and Practice Tips for Representing Child Pornography Offenders
at Sentencing. Published in Criminal Justice, Volume 27, Number 3, Fall 2012.
Bloomberg Law. INSIGHT: Tips on Getting Your Client Into the Best
Prison and Released at the Earliest Possible Opportunity. Published August 01,
2018. The Bureau of National Affairs, Inc.
Views from The Bench on Sentencing Representation: Part 1 through 12.
Interviews from Federal Judges on what they find most useful in sentencing
memorandums. Law 360. March 1, 2016.
Federal Sentencing Tips. The Champion. NACDL. April 2013.
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USEFUL WEBSITES AND MATERIALS:
How to Become a FEDERAL CRIMINAL by Mike Chase. An entertaining
book illustrating odd ways you could become a federal criminal in
America.
BUSTED by the FEDS by Larry Fassler. This book contains information
about sentencing guidelines, and a wealth of information about the Bureau
of Prisons.
Federal Prison Handbook: The Definitive Guide to Surviving the Federal
Bureau of Prisons by Christopher Zoukis
Alan Ellis, San Francisco Attorney. Alan’s website contains some of the
best information on Federal Sentencing. Mr. Ellis has published a book
entitled Federal Prison Guidebook. It is probably the best book on the
topic. His knowledge is galactic. See his website for other
articles: https://alanellis.com/
Information of Federal Prisons & Inmate Locator:
U.S. Bureau of Prison
Information on State Public & Private Prisons & Inmate Locator:
Mississippi Department of Corrections
Collateral Consequences Arising from Convictions:
Collateral Consequences of Criminal Convictions by the National
Criminal
Justice
Reference
Service:
https://www.ojp.gov/pdffiles1/nij/grants/251583.pdf
National Inventory of Collateral Consequences of Conviction. This is a site
where you can search by jurisdiction and consequence.
https://niccc.nationalreentryresourcecenter.org/
The Sentencing Project, “Collateral Consequences.”
https://www.sentencingproject.org/issues/collateral-consequences/
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U.S. Federal Sentencing Guideline Commission:
https://www.ussc.gov/
Federal Sentencing Guidelines Calculator:
https://www.sentencing.us/
Physician Presentence Report Service LLC
https://www.linkedin.com/in/physician-presentence-report-service/
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IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF MISSISSIPPI
UNITED STATES OF AMERICA,
Plaintiff,
v.
MR. ACCUSED,
Defendant.
______________________

CASE NO.:

SENTENCING MEMORANDUM OF MR. ACCUSED
Sentencing for this matter is scheduled for October __th, at 9:30 a.m.

The purpose of this memorandum is to provide information to the Court in evaluating the
facts of this case and formulating a reasonable sentence. Mr. Accused and counsel do not want
in any way to unintentionally impress upon this Court by requesting the relief sought in this
Memorandum that Mr. Accused is not accepting responsibility for his wrongful acts. Mr.
Accused cooperated with law enforcement, made immediate admissions to them, voluntarily
subjected himself immediately after the execution of the search warrant to a mental health
evaluation by Dr. Psychologists, PhD., took a lie detector test by a respected retired F.B.I.
polygraphist who specializes in polygraphing, informed his family and friends, and began
searching out specialized therapy treatment he could attend in the event this Court chose to forgo
incarceration. To say he is beyond remorseful, embarrassed, and disappointed in his life is a great
understatement.
Mr. Accused has never minimized his wrongful behavior and has accepted responsibility
for viewing child pornography and thereby contributing to a market. He appreciates this Court’s
role which must include punishment that deters others from engaging in similar behavior. We
believe the facts surrounding Mr. Accused support a “sufficient but not greater than necessary”
sentence less than the advisory guideline ranges of 51 to 63 months based upon a variance or
under the totality of the 18 U.S.C., section 3553(a) factors. Counsel will speak in terms of
departure/variances occasionally since it is language found in past sentencing guideline cases,
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however, in the post-Booker jurisprudence the Court need not go through the mental gymnastics
to fashion a sentence that fits the individual person. The Court is required to consider the totality
of the factors found in 18 U.S.C. Section 3553(a).
Mr. Accused is charged with one (1) count of possessing child pornography. He has
never distributed child pornography.

Many courts are sentencing substantially below the

advisory guideline ranges based solely upon a finding that the sentencing guideline section
applied to 18 U.S.C. sect. 2252, specifically U.S.S.G. sect. 2G2.2, has substantially increased the
offense level associated with such offense over the years without any empirical basis to do so.
This fact is discussed in this Memorandum with citations to cases and studies supporting this
position. The Court is likely already aware of this, so an extensive, detailed analysis of the cases
is not presented. This memorandum will also address the fact that many district courts are
sentencing defendants who are charged with possession of child pornography below the advisory
guidelines based on the totality of the 3553(a) factors. Included herein is a chart containing
District Court probationary sentences with conditions which have been affirmed by the Federal
Appellate Courts.
Mr. Accused presents this Memorandum, facts, information, exhibits, and case law in
support of his request for a sentence that is sufficient but not greater than necessary based on the
totality of balancing of the section 3553(a) factors. It is believed that under the totality of the
facts of this case, a sentence of incarceration is not warranted or required in his case. Mr.
Accused can be a productive citizen, he can contribute to society, and the need for punishment
can be affirmed by other reasonable means. Many District Courts have granted non-incarceration
sentences in cases just like Mr. Accused’s case.
I.

Introduction
The Supreme Court in U.S. v. Booker, 543 U.S. 220 (2005) established that a district

court judge is to impose a sentence upon a defendant that is reasonable. Id. The sentence must
be informed by the advisory guideline range but ultimately is driven by the sentencing factors set
forth by Congress in 18 U.S.C. § 3553 (a). After considering these factors, the court must impose
a sentence that is “sufficient but not greater than necessary” to satisfy the purposes of
sentencing: just punishment, deterrence, protection of the public, and rehabilitation of the
defendant. 18 U.S. C. § 3553 (a) (2).
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Mr. Accused argues below under both legal frameworks: 1) that a variance from the
advisory guideline range is warranted on the “ground that his circumstances present an ‘atypical
case’ that falls outside the ‘heartland’ to which the U.S. Sentencing Commission intends each
individual guideline to apply,” Rita v. U.S., 551 U.S. 338, 127 S. Ct. 2456, 2465(2007) and 2)
more importantly, “independent of the Guidelines, application of the sentencing factors set forth
in 18 U.S.C. Section 3553 (a) warrants a lower sentence.” Id. citing Booker, 543 U.S. at 259-60).
Mr. Accused suggests that a sentence that does not involve incarceration in prison is not a
disparity in sentencing. This Court may consider the fact that many other District Courts around
the nation are imposing a sentence below the current 2G2.2 guideline range of imprisonment
based solely on the fact the guidelines are not supported by any empirical studies.
II.

Statement of the Case

A.

The Nature and Circumstances of the Offense and The History and
Characteristics of The Defendant
Mr. Accused came into undersigned counsel’s office after having his house searched by

F.B.I. agents on July 07, 2015. He was embarrassed, remorseful, and wanting help. It was clear
to counsel that Mr. Accused wanted more than legal help, but he wanted and needed help for
emotional pain and trauma that had followed him since childhood. As he explained to the F.B.I.
agents, he was raped by his uncle starting at around age five (5) years old. (PSR. 19). He was
threatened by his uncle that he would be harmed if he told anyone, so Mr. Accused kept that
horrid truth inside his heart and soul. His uncle continued to babysit him after the rapes stopped
so Mr. Accused was also fearful of revealing what had happened to him. As a child, Mr. Accused
internalized that it was his fault and maybe he did something bad to deserve being abused.
The first time Mr. Accused told anyone was when he reported the rape to his aunt when
he was 11-13 years of age. She confidentially told him to “get over it, it past.” He never reported
the rape until he sought counseling while attending Mississippi State University. The counselor
encouraged Mr. Accused to tell his family and confront his uncle, but due other family tragedies,
Mr. Accused could not emotionally bring himself to disclose the rape. He also did not know what
would result from the fact of the rape. Would his family believe him? Would they ostracize him?
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Would he be embarrassed and ashamed? In retrospect, truth and treatment are always the best
path, but not always the wise paths chosen by emotionally damages people.
Mr. Accused candidly admitted that he had child pornography material. Without
hesitation, Mr. Accused explained he was completely cooperative with law enforcement
authorities when the search warrant was executed. He accepted responsibility and admitted that
he knew it was wrong to be viewing the child pornography. While he was not certain, Mr.
Accused believed that he apologized to the agents for his conduct. He advised the agents that he
had never inappropriately touched a child in his life. (PSR para 16, 17, 18, 19). Mr. Accused
was not arrested on the date the search warrant was executed. Rather, he remained at home and
work, trying to understand his past emotional scars and how he could set his life straight. He had
access to any number of electronic devices but at no time did he view child pornography after his
house was searched. The arrest and disclosure were an awakening, a cathartic freedom, and a
release from his past. A way he could start a new life.
Almost a year passed before Mr. Accused was indicted on a single count indictment
alleging a violation of 18 U.S. C. sect. 2252(a)(4)(B), Possession of Child Pornography. Mr.
Accused voluntarily surrendered to authorities and entered into a plea agreement with the
government after his arrest. He entered a plea of guilty as soon as this Honorable Court could
schedule a hearing. He was fully cooperative with the probation department in the preparation of
the PSR.
The offense level calculated by the Department of Probation is 24 which combined with a
criminal history category of I, yields an advisory guideline range of 51 to 63 months. Mr.
Accused has filed a response to the report with no objection to the determination of the advisory
guideline range computation, however, he does believe there is both an adequate basis for a
variance or for a sentence under the advisory guidelines based on the totality of the 3553(a)
factors. Incarceration is not necessary to achieve the goals of deterrence and punishment.
Immediately after the search warrant was executed Mr. Accused decided to be evaluated
by Psychologist, PhD., a clinical and forensic psychologist who has specialized training and
evaluating sexual offenders.

Dr. Psychologists runs a reentry program for -----------, she

maintains a private practice, and testifies extensively in military sexual assault cases. Dr.
Psychologist’s curriculum vita is attached hereto as Exhibit “A”. Mr. Accused paid for the
evaluation out of his own funds.
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Mr. Bill is a retired FBI agent and polygraph examiner who specializes in performing
polygraphs on sexual offenders for both the states. Mr. Bill’s curriculum vita and Report is
attached hereto as Exhibit “B”. Mr. Accused readily agreed to take the polygraph. The
polygraph was administered on August 14th, 2015. Mr. Accused showed “no deception” to any
of the relevant questions proving that he had never had improper sexual contact with a minor.
III.

A Lesser Sentence is Warranted in This Case
In addition to arguments made with respect to a variance from the advisory guidelines,

Mr. Accused asks this Court to sentence him to a non-prison sentence. He believes the
sentencing factors articulated by Congress in 18 U.S.C. Section 3553(a) weigh strongly in favor
of a sentence less than the sentence shown by the advisory range. Numerous District Courts
across the country have fashioned sentences without incarceration for defendants who possessed
child pornography. The chart included on pages 15-24 has many of those cases. The chart
contains the reasoning and sentences of the various courts. Furthermore, each of the Section
3553(a) factors is discussed, in turn, below.
A.

Relative Weight to be Given the Guidelines
In Nelson v. United States, 555 US 359, 129 S.Ct.890 (2009) (No. 08-5657 Decided

January 26, 2009), the Supreme Court held “[O]ur cases do not allow a sentencing court to
presume that a sentence within the applicable Guideline range is reasonable. “In Rita we said as
much, in fairly explicit terms: ‘We repeat that the presumption before us is an appellate court
presumption…. [T]he sentencing court does not enjoy the benefit of a legal presumption that the
guidelines sentence should apply.’ 555 U.S., at 351, 127 S. Ct. 2456.” Id. at 891. The Supreme
Court cited Gall v. U.S., 128 S. Ct. 586, 169 L.Ed.2d 445(2007) and stated that “district courts,
in considering how the various statutory sentencing factors apply to an individual defendant,
‘may not presume that the guidelines range is reasonable.’” Id. at 892. The Supreme Court held
that the guidelines are not mandatory nor are they to be presumed reasonable. Id. at 892.
In United States v. Wachowiak, 496 F. 3d. 744 (7th Cir. 2007) appellate court concluded
that the defendant’s strong expression of remorse and his introspection and insight into his
condition were mitigating factors not adequately accounted for by the “acceptance of
responsibility” adjustment, the stigma of being a sex offender and his inability to pursue his
career in his chosen profession and, further, that defendant’s nature and character were
mitigating factors not adequately reflected in the guidelines. Id. at 747. While Wachowiak is a
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distribution case, unlike Mr. Accused’s possession case, it is instructive to note the Court’s
reasoning.
B.

Advisory Guideline Range is “Greater than Necessary”
Congress has directed the district courts to “impose a sentence sufficient, but not greater

than necessary, to comply with” the purposes of sentencing. 18 U.S.C. sect. 3553(a).
A sentence that is too long for the offense does not promote respect for the law, rather, the
opposite is true. United States v. Williams, 481 F. Supp. 2d 1298, 1304 (M.D. Fla. 2007) (noting
that too lengthy of sentence promotes disrespect for the law). And there are some cases where
any term of imprisonment may be greater than is necessary to satisfy the purposes of sentencing.
We ask the Court to view Mr. Accused’s case as one of those cases where no incarceration is
necessary to satisfy Section 3553(a).
C.

Pre-Booker Sentencing Guidelines Departures/Variances
The sentencing guidelines themselves acknowledge the importance of using

departures/variances to fashion a specific sentence that “fits” the person and conduct before the
Court in each case. USSG sect. 5H and 5K2.0.

Departures/Variances perform an integral

function in the sentencing guideline system and help courts avoid a mechanical application of the
guidelines that fail to achieve the statutory goals of sentencing. 28 U.S.C. sect. 991(b)(1) and
USSG sect. 5K2.0, background.
In the context of this case, Defendant acknowledges that the Protect Act sought to cut
back the grounds for departures in sex and child porn cases. However, those cutbacks are now
merely advisory under Booker’s remedial opinion. In fact, Circuit and District Courts have held
that Booker specifically applies to excise certain Protect Act provisions of the sentencing
guidelines. U.S. v. Sharpley, 399 F.3d 123 (2nd Cir. 2005) (“no unique feature of Guideline
sentences for child crimes and sexual offenses that would prevent them from violating the Sixth
Amendment in the same manner as Guideline sentences for other crimes”). This issue is
discussed in more detail later in this Memorandum.

1.

Extraordinary Acceptance of Responsibility and Remorse

Prior to Booker, the Eleventh Circuit has approved sentences involving downward
departures (variances) for extraordinary acceptance of responsibility and remorse. See U.S. v.
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Kim, 364 F.3d 1235 (11th Cir. 2004) and U.S. v. Crawford, 407 F.3d 1174 (11th Cir. 2005). Mr.
Accused expressed genuine remorse and a sense of relief when the agents came to his house with
a search warrant. He fully cooperated with law enforcement at the time of the seizure. The PSR
reflects that Mr. Accused has “clearly demonstrated recognition of personal responsibility for his
criminal conduct.” (PSR, #26.). As noted in Dr. Psychologist’s psychological evaluation, Mr.
Accused suffers from Post-Traumatic Stress Disorder arising from sexual assaults (rape) by his
uncle when he was around five (5). These sexual assaults were left emotionally unresolved and
untreated for years. In the words of a lay person, “Post Traumatic Stress Disorder is not just a
mental illness, but it is also an illness of the soul.”
Forensic Psychological Evaluation
On August 13, 2015, a little more than a month after the search of Mr. Accused’s home,
Mr. Accused voluntarily presented himself to Dr. Psychologist, PhD., an expert in evaluating
sexual offenders, for a complete forensic mental health evaluation. He willingly subjected
himself to objective testing on August 13, 2015, and June 28, 2016. During the evaluation
process he was extremely forthright about his viewing illicit material and was exceptionally
remorseful for having chosen to do so. He has spoken to his family about his problems, and they
are willing to help and support him overcome this problem. (See Dr. Psychologist’s report of Mr.
Accused, Exhibit “C”). Mr. Accused’s parents feel they bear some responsibly for what
happened to him. They left him in the care of his uncle who sexually abused him. They did not
see the telltale signs and pain so obvious in their son’s life. They are incredibly supportive of
_________ and they want his to continue getting treatment and remaining as the President of the
Family Flea Market.

Evaluation Performed by Dr. Psychologists, PhD
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A summary of Dr. Psychologist’s evaluation with Mr. Accused reveals the following:
•

Mr. Accused was molested by his uncle beginning around the age five (5). This took
place approximately six (6) times. He attempted to tell his other uncle’s wife around
the ages 11-13, but she told him “It’s in the past, just move on.” Mr. Accused had a
continuing dysfunctional relationship with his uncle because he worked in the family
business and Mr. Accused’s Grandmother asked him to watch over the uncle. To put
it in modern language, the uncle is an alcoholic, drug addict, and accomplishes very
little in life.

•

Other than telling his uncle’s wife, Mr. Accused carried the sexual assaults in his
mind and soul without telling another person until he went to Mississippi State
University. At Mississippi State University Mr. Accused sought counseling and help
for the unresolved sexual assaults. The counselor encouraged Mr. Accused to tell his
parents and report the assault, but due to other tragedies in his family, Mr. Accused
could not bring himself to cause his family more pain. Instead, he kept the
emotionally pain and guilt inside and unresolved.

•

Mr. Accused is highly remorseful. He is amenable to treatment for his psychological
issues and is very open to his problem.

•

Mr. Accused’s family is extremely supportive and can ensure he obtains any
treatment he needs.

•

Mr. Accused has been a productive member of society. He has been involved in
community social and charitable events.

•

According to Dr. Teater, Mr. Accused scores Low on the Child Molest Scale. This
means he is not a pedophile or child molester, and the least restrictive disposition
appears warranted.

•

Dr. Teater concluded based on objective testing that Mr. Accused rates in the “low
probability of committing sexual assaults, intentionally exposing himself, being
violent, and engaging in antisocial behavior.” This is borne out by the facts that Mr.
Accused is active in his community, he has tremendous support in the community
even after his arrest, and he has never been charged with any crime before.
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•

Dr. Teater also tested Mr. Accused on the STATIC-99R. This test measures the
relative risk of sexual recidivism or repeat offense. Mr. Accused was in the test score
range where only 2.8% of people reoffend over five (5) years. Further, based on
statistical data, men over 40 years of age have a small probability of recidivism. Mr.
Accused is on the cusp of 40. Mr. Accused will never reoffend. This is a personal
promise he makes to this Court and to his husband, family, friends, and
community.

•

Dr. Teater has diagnosed Mr. Accused with Post-Traumatic Stress Disorder. Part of
Mr. Accused’s problems have been the emotions, thoughts, and feelings that he could
not report the sexual abuse by his uncle due to the other tragedies in his family. Mr.
Accused believed he would be personally causing another trauma in his family.

•

Based on Dr. Psychologist’s diagnosis, there are no medical or public safety concerns
that require the incarceration of Mr. Accused.

Polygraph Examination
On August 14th, 2015, Mr. Accused voluntarily presented himself to Mr. Poche, a retired
F.B.I. polygraphist, for polygraph testing to confirm his statements that he had never had any
communication or contact with a child of a sexual nature, either directly or indirectly. Mr. Bill’s
report is attached as Exhibit “D”. Mr. Bill asked three relevant questions during the polygraph
examination:
1. Since your 19th birthday have you had any type of physical sexual contact with
anyone under the age of 18?
2. Since you have been 19, years old, have you ever touched the private area of
anyone under the age of 18 for a sexual reason?
3. Since your 19th birthday, have you had sexual intercourse with anyone under
the age of 18?
Mr. Accused answered “no” to all three relevant questions. Mr. Bill, using three different
validity methods, found there to be “no deception indicated” by Mr. Accused to any of the
questions. Mr. Accused paid for this examination out of his own funds.
9

2.

Extra Ordinary Employment History of Work especially considering

Mr. Accused’s Past
Mr. Accused has an excellent work history. His family bought a small business in
Mississippi. The business is a couple of large building that house Market
Vendors, much like the Flea Market Vendors permanently housed at the
Mississippi Fairgrounds. The family has worked tremendously hard in the
business to make it a successful American small business. Mr. Accused has taken
over the business as the President. It is not a multi-national business and probably
never will be, but it employs 8 locals, houses over 200 hundred vendors, and
produces enough income to pay the bills and permit a decent income in a small
Mississippi community. Mr. Accused’s parents have let him take over the
business due to their advanced ages and desires to retire. Their hope is that Mr.
Accused can continue as President of the business, and they do not have to take it
over if he is incarcerated.
The undersigned counsel asked Mr. Accused to write what he does at work each day at
the family business. He also asked Mr. Accused to describe his community and charitable
involvements in the community. It is worth reading in his own words:
We have a little over 200 active vendors at our market (booth holders and consignment
vendors). There are a lot of different personalities to deal with each day before adding
the customers to the mix. I get called Young Fella, that curly haired fella, the blonde kid,
the tall guy with the red beard. I am honest as I can be, and they hunt me down for my
opinion. I refinish wood furniture and love to tinker in the wood shop. They come find
me to get my opinion on a piece to see if it’s in decent shape or if they can fix it
themselves. As a business owner you have a lot of pots to watch. You want to make
money, you want your vendors to make money, but you also want your customer to get a
great deal on a great piece and go tell everyone they meet that they bought if from us.
Word of mouth is huge in our business, and we have a great reputation to uphold.
I have an office I now share with my mom since she is coming out of retirement for my
departure. You will rarely ever find me in my office. I work the floor, the counter, and
when it’s slow or we have plenty of help on the floor and registers I go into the hot box
(warehouse) to work up even more merchandise. With my removal from the family
business my parents have had to reverse their retirement and are trying to take a more
active role again. I get dozens of questions a day on where things are, what we need to
pay, how do you log into the CPA’s software, etc. I am usually one of our active buyers
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along with my mom, Sissy. We do NOT buy anything off the street (like a pawn shop
would). We buy out storage units, estate sales, people moving or downsizing, etc. We give
them the option to consign the merchandise, or we can buy it outright. We have to box,
pack, move, etc., so we make an offer and agree to everything, pick it all up and pay on
the spot.
I can look at most pieces and evaluate them from across the room, but I love pulling out
drawers, checking the back panels for manufacturing and noticing that between the
three-bedroom house there is a complete Drexel Heritage 1964-bedroom suite in nearly
mint condition. Under house arrest my movement has been very limited so I must pray
___ and ____ make great deals on the goods and then I try to make lemonade out of
lemons when some of it comes back. But at least on house arrest I can participate in
keeping our company working. I can only imagine trying to work out a conference call
with the CPA and work from a prison. But to keep the company going I am going to have
to do just that. We have spent all our time and energy building this company with a great
reputation to just watch it blow away in the wind. Like a lot of businesses, we have seen a
dozen or more open since we opened but we have great employees and are active in
working the floor ourselves (I even deliver sometimes to see what my guys go through on
deliveries).
When we first opened this business, I dropped my salary down to $18,000 the first year
and incrementally increased it over 5 years so that we could afford to pay employees a
fare wage. My warehouse men make more per hour than anyone else in the company
(other than me). They are also the only employees to get paid vacation time (other than
me). And none of my employees make just minimum wage. We work Monday – Saturday
inside a non-air-conditioned building. When it’s 90 degrees outside during summer, it’s
95 inside. When it’s 50 degrees outside in winter, it’s just as cold inside. And yet our
customers keep coming to see us. Our employees keep coming to work for us. And we
keep doing what we love.”
3.

Contributions to the Community

In the community ___ and I, as well as our family business, Family Flea Market
(under my leadership) donate, participate in:
Rotary Club of _____Mississippi - (currently “inactive” members – stepped down
due to current legal events preventing any negative association with Rotary
International, our district or our club). I was the Funds Chair for Fund Raising
ideas and partnerships with local businesses while ___ was club Secretary. This
was a weekly evening meeting where we were actively participating in the Stuff
the Bus Campaign, Books and Blankets for children of low-income families, Food
drive for ____ of ____ (women’s abuse shelter), ____ Kitchen (food pantry/soup
kitchen), as well as a food drive for elderly shut-ins (delivered by home-health
nurses/sitters). We also helped re-activate the Rotary Interact Club at ____ High
School. Donated time with our Rotary group to help the _____ Festival.
11

____ Missions based in ____, MS. Through our flea market we collect clothing,
shoes, belts, sheets, towels, comforters to help supply their active safe houses for
abused women and children in _____ and House, MS. We help supply them for
their thrift stores and the excess is sent off to overseas supply chains in Africa for
donation and distribution to the needy.
Salvation Army Stores – at the market we donate excess merchandise to the local
Salvation Army Thrift Store.
Our Market is centrally located to: ___ Kitchen (soup kitchen) is a few blocks on
one side of us. The Salvation Army Men’s Shelter is a few blocks on the other
side. The railroad is a block in front of us and one of the “Hobo Villages” in the
woods is on _ Street behind our facility. We get homeless and down-on-their luck
people every day of the week, Monday - Saturday. We pass out shoes/boots,
jackets, long sleeved shirts, and blankets in all the cold months. We try to pass out
deodorant, soap, etc., as we have it. We pass out large cups for water especially
in the summer/hot months. We talk to them, offering $5 gift cards to Hardee’s and
Burger King as we can get them, so they must be spent on food. We have a Ten
Commandments concrete tablet at the front door and have been able to talk and
witness to all sorts of people from the homeless to the folks in Mercedes. It still
amazes me how many people have no idea what the Ten Commandments really
are and that brings tears to your eyes when trying to explain it to them. I am not
the best teacher, but I do what I can.
____United Methodist Church – we attend on Sunday mornings but several
Sunday afternoons after church Andy and I (as the youngest members of our
church) pull out the ladders to change bulbs in the church along with the front
and rear parking lots. Recently the church received an organ as a donation from
a funeral home. We arranged through our market for our delivery men and our
truck to swap out the one at the church and move the old one into storage for
donation to another church. Normally I would have actively participated in this,
but my house arrest bracelet limited my ability to help directly (manual labor).
We are always on Fund Raising routes. We buy fish plates, donuts, BBQ, Pancake
Breakfasts and raffles all the time. $1 here or $5 there is a little to help something
out a lot.
One of my employees lives on my way home so I started taking him home two or
three nights a week when I realized he was walking close to three miles to get
home. He gets off at 5:30 and I close at 6 or a little after. He and his wife only
have the one car and she cannot always get off work to pick him up at 5:30. I
realized I passed him one night at 6:30 and he was only halfway home, so I swung
back around to pick him up admonishing him for not letting me know he needed a
ride. Now he just comes up grinning and I know he needs a ride after we close.
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A NOTE FROM A CLIENT THAT I LEFT IN THE PRESENTENCE REPORT. I
THOUGHT THE HONEST OF THE STATEMENT WOULD HAVE A USEFUL
IMPACT ON THE COURT.
Sorry I did not do a better job Merrida, but it embarrassed me to talk about these
things. I remember what you said during one of our talks. You said if “people all
did a little something, and did not just complain, we could get everything done.” I
felt like this was bragging. I am sorry you had to chastise me to get it done.
Sorry I didn’t do a better job on this Merrida, but it embarrasses me to talk about
these types of things. I remember what you said during one of our talks. You said
if “people all did a little something, and didn’t just complain, we could get
everything done.” I felt like this was bragging and I’m sorry you had to berate me
to get it done. I get embarrassed easily by compliments so I try to keep my goodwill to myself and anonymous whenever possible.
Defendant is Almost over the Age of 40 and Presents Little risk of Recidivism
Under Pre-Booker law, USSG sect. 5H1.1, age was not normally relevant to sentencing.
However, Defendant’s age and absence of criminal history resulting in a Criminal History
Category of I are relevant to his lack of risk of recidivism. They are also relevant under section
3553 (a) factors. Defendants “over the age of forty . . . exhibit markedly lower rates of
recidivism in comparison to younger defendants.” See Measuring Recidivism: The Criminal
History Computation of the Federal Sentencing Guidelines, at 12, 28 (2004). The U.S.S.C. report
can be found at http://www.ussc.gov/publicat/Recidivism_General.pdf . Of all the different
categories, the rate for those in Mr. Accused’s category is the lowest listed, 6.2%. (supra at 15).
Significantly also is that sex offenders who participate in relapse prevention treatment programs
have a reduced rate of recidivism. Recidivism of Sex Offenders, p. 13, available at
www.csom.org/pubs/pubs.html.
Dr. Teater performed multiple tests on Mr. Accused, and each test indicated that Mr.
Accused has an extremely low risk of recidivism. On one test, that “Static 99” Mr. Accused’s
score was “0” which is the lowest possible score one could obtain on the test which is designed
to determined someone’s risk of recidivism. Dr. Psychologists’ opinion is that Mr. Accused has
a level of insight into his behavior that will significantly aid him in obtaining treatment. The
likelihood of Mr. Accused disappointing this Court, his family, and himself and committing
another crime is a big fat “0”. This is a very significant factor under section 3553(a).
4.

Mental and Emotional Conditions
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Again, pursuant to Pre-Booker law USSG sect. 5H1.3, a defendant’s mental and
emotional conditions are not ordinarily relevant, but Mr. Accused submits that this factor is
present to a significant and mitigating degree in this case to warrant a variance from the advisory
guidelines or a probationary sentence under the totality of the 3553(a) factors.

Mr. Accused

was sexually assaulted multiple times by his uncle starting around the age of five (5). He only
attempted seeking psychological treatment one (1) time, and that was when he went to see a
counselor when he was a student at Mississippi State University. The Counselor encouraged Mr.
Accused to report the assault to his family and the police, but Mr. Accused simply could not face
the emotional turmoil and pain it would cause. Instead, he kept the emotional turmoil in his heart
and mind.
Dr. Psychologist’s evaluation and diagnostic opinion makes it poignantly clear that Mr.
Accused would benefit from a non-prison sentence and that he does not need imprisonment. This
is based on the following factor:
•

Not a pedophile or sexual predator

•

No prior arrests

•

No apparent threat to kids or others

•

Low likelihood of recidivism or another sexual crime

•

Sought diagnostic help

•

Never touched or communicated with kids for sexual purposes, based on test
evaluations, personal history, and polygraph report.

•

A mental attitude that understands the seriousness of what he did, that it is
wrong, and he wants to obtain treatment

•

A powerful support group and reason to move forward

•

No alcohol or drug addiction/use

•

Good prospect for rehabilitation

Based upon the factors mentioned above, or based on a combination of these factors, we
humbly suggest that these factors are so extraordinary that the Court may impose a downward
departure /variance under the law cited herein. Aside from a departure/variance, the totality of
3553(a) support a non-prison sentence.
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D.

18 U.S.C. sect. 3553(a)---Mitigating Factors Weigh in Favor of a Lesser
Sentence

Under Booker, every sentence meted out by a federal court must conform to the seven
factors discussed in 18 U.S.C. section 3553(a), which gives a detailed enumeration of the
appropriate sentencing factors to be considered in this case. Even when a mitigating factor does
not qualify for, or is prohibited from, a traditional downward departure under the guidelines, the
sentencing court may still consider and apply such a factor in fashioning a sentence below the
advisory sentencing guideline range. The legislative history of 18 U.S.C. 3553(a) states that
“from the public standpoint, the sentence should be of the type and length that will adequately
reflect, among other things, the harm done or threatened by the offense, and the public interest in
preventing a recurrence of the offense. From the Defendant’s standpoint the sentence should not
be unreasonably harsh under all the circumstances of the case and should not differ substantially
from the sentence given to another similarly situated defendant convicted of a similar offense
under the circumstances.” U.S. v. Pugh, 515 F. 3d 1179, 1195 (11th Cir. 2008).
In this case, there are several mitigating factors that weigh in favor of a sentence below
the advisory guideline range, as set forth below.
1. Nature and Circumstance of the offense
This factor has been addressed above in section II A and III and referenced in various
exhibits attached to this memo. Also, see below. Mr. Accused has a multitude of
factors supporting him.
2. History and Characteristics of the Defendant
This factor has been addressed above and referenced in section II A and III and
various exhibits attached to this memo. It should also be noted that Mr. Accused has a
significant amount of community support. Even due to the nature of the offense, there
are forty-three (43) letters of support attached hereto as Exhibit “F”
3. Sentence to Reflect Seriousness of the Offense, promote respect for the law, and
provide Punishment
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This factor calls for a balancing between the seriousness of the offense with the severity
of the punishment imposed which overall promotes respect for the law by not being too lenient
yet impose adequate punishment. Adequate punishment however does not necessarily mean a
prison sentence. (See Mr. Accused’s letter to the Court, Exhibit “E”);
Dr. Psychologist’s objective testing has shown that Mr. Accused is extremely unlikely to
reoffend – he will never look at child pornography again. He will not commit another law
violation. He is also almost 40, which puts him in another category of people who have
extremely low recidivism rates.
In U.S. v. Pugh, 515 F. 3d 1179 (11th Cir. 2008), the Eleventh Circuit reversed a purely
probationary sentence for a defendant who not only possessed child pornography, but also
mailed, shipped, or transported them computer, the illegal images. Id. at 1182. The Court, in
determining whether the purely probationary sentence was reasonable considering the
seriousness of the offense, stated that “his probationary sentence. . . without any home
confinement or long-term supervised release–afforded precious little if any weight to the
principles underlying 18 U.S.C. section 3553(a)(2)(A). Id. at 1199. The Pugh court cited U.S. v.
Armendariz, 451 F.3d 352, 362 n.6 (5th Cir. 2006), a child sex case, for the proposition that “[a
person who possesses child pornography] is precisely the type of offender that supervised release
was designed to rehabilitate.” Id. at 1199.
Mr. Accused did not ship, mail, or transport child pornography to others as the defendant
did in Pugh. As the Court stated in Pugh, Mr. Accused is exactly the type of person who
supervised probation was designed to rehabilitate. In the present case, it seems likely based on
Dr. Psychologist’s evaluation and Mr. Accused’s admissions, that his downloading the images of
children was intimately connected to Mr. Accused’s rape as a child. Unlike the defendant in
Pugh and in all the child pornography cases cited infra, Mr. Accused never distributed one
photograph or image to anyone. He never bartered with anyone, never file shared, never entered
chat rooms, never posed as a child in a chat room to obtain pornographic images, never was a
member of any group, never was part of any larger group of collectors, and never contacted
anyone, child or adult, over the internet.1 Id. at 1183.

1

Pugh posed as an underage female and sent pornographic images of a child who he
claimed were of the young girl he was posing as being in the chat room so other people would
provide child pornographic images in return. Id. at 1183.
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4.

Adequate General and Specific Deterrence to Criminal Conduct

Mr. Accused is realistic about the sentence this Court may impose.

He accepts

responsibility for his having violated the law. (See Defendant’s Exhibit “E”; letter from Mr.
Accused). He feels he has not only let himself down, but he let his community down, and he has
caused shame to himself and his family. There is a significant deterrence value in imposing a
long term of supervised release. He will also be a registered “sexual offender” and inure all the
collateral consequences of being classified.
5.

Protect the Public from Further Crimes of the Defendant

According to expert reports, Mr. Accused is not likely to ever commit any crime again
and he is not a danger to the community. (See also section C (5) of this memorandum, supra). If
he were given a period of supervised release, together with conditions, this would be sufficient to
safeguard the public from a man who experts have opined is of no danger to his community. See
U.S. v. Armendariz, 451 F.3d 352, 362 n.6 (5th Cir. 2006), supra. “[a person who possesses child
pornography] is precisely this type of offender that supervised release was designed to
rehabilitate.”
It has been approximately fifteen months since Mr. Accused’s home was searched. He
has been 100% compliant with recommendations from his probation officer and has abided by
the conditions of his release. He has received a benefit from his diagnosis from Dr. Teater and
her recommendations to share his past sexual assaults by his uncle with his family. Since his
arrest he has also been highly compliant while on pretrial release.
6. Provide the Defendant with Needed Education and Vocational Training,
Medical Care, or other Correctional Treatment.
Mr. Accused is currently the President of his family-owned business. His mom and dad
are aging, and he has taken over the day-to-day operation of the family business. Like
many American small businesses, the Market requires day to day attention. By continuing
to work in the business Mr. Accused can pay the costs of his continued treatments and
not require the U.S. Government to bear the costs.
Application of 18 U.S.C. sect. 3553(a) Post Booker
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After United States v. Booker, 543 U.S. 220, 125 S.Ct. 738 (2005), District Courts
have been willing to impose below-Guideline sentences in child pornography cases. Please
consider a sampling of cases from all around the nation which are included in this chart:

United States v. Polito, 215 F. App’x 354, 357 (5th Cir. 2007)
CHARGE

COURT’S REASONING

SENTENCE

Pleaded guilty to 1 count possession of
Child Pornography

-18 years old. immature
-age, mental state,
-No evidence that he was a
threat or a sexual predator to
children.
-No previous arrests.
-Has sought mental health
treatment since arrest.
-Held job.
-Imprisonment would interrupt
his mental health treatment,
-“This Sentence would serve
as deterrent to others.”

-Five (5) years’ probation, 1-year
house
-Court found that it was a proper
non-guideline sentence and there
was no need to analyze a downward
departure from the guidelines

United States v. Rowan, 530 F.3d 379, 380 (5th Cir. 2008
CHARGE

COURT’S REASONING

SENTENCE

Pleaded Guilty to 1 count of possession
of Child Pornography

-District Court
calculated sentence at 46-57
months of imprisonment.

-District Court did not order
incarceration, but instead ordered
defendant to 60 Months’ Probation.
Fifth Circuit held the sentence
‘substantively’ reasonable.’
-Non-guidelines sentence of sixty
months was appropriate.
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United States v. Duhon, 541F. 3d 391 (5th Cir. 2008)
CHARGE

COURT’S REASONING

SENTENCE

1 count of possessing child
pornography in violation of 18 U.S.C.
Section 2252A(a)(5)

“Government’s argument that
trial Court weighed too lightly
the seriousness of the offense
and too heavily the
characteristics of the
defendant …. lacks merit.”
No threat to public; benefit
from treatment out of prison;
co-defendant got probation.

-Court determined incarceration
unnecessary and not warranted, and
gave 60 months’ probation.

United States v. Locke, 482 F.3d 784, 766 (5th Cir. 2007)
CHARGE

COURT’S REASONING

Pleaded Guilty to 1 count of possession
of Child Pornography

SENTENCE
-Was sentenced to Four-Year’s
probation.

)
United States v. E.L., No. 15-CR-137, 2016 U.S. Dist. LEXIS 66063, at *2 (E.D.N.Y. 2016
CHARGE

COURT’S REASONING

SENTENCE

Pleaded guilty 1 count of possession of
Child Pornography

-No Risk of Contact offense
-Risk of committing another
offense is almost zero.
-Attends Group Therapy.
-Incarceration would hurt the
family emotionally and
financially.

-5 years’ probation
-It is recognized that the child
pornography Guidelines are
"fundamentally different from most
and .. unless applied with great care,
can lead to unreasonable sentences
that are inconsistent with what §
3553 requires." Dorvee, 616 F.3d at
184. Acceptance of this fact
enhances a sentencing court's ability
to properly comply with its duty to
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impose sentences that reflect the
statutory goals of sentencing and are
based on the required individualized
assessment of the facts presented.”

United States v. Campbell, 738 F. Supp. 2d 960, 976 (D. Neb. 2010)
CHARGE
Pleaded guilty to 1 count of possession
of Child Pornography.

COURT’S REASONING
Reason for Probation:
-Good man.
-Honest.
-Hard Working.
-Learned Lesson.
-No alcohol, drug, or mental
problems.
-No danger to hands on abuse.
-Family will be harmed if put
in prison.

SENTENCE
-5 Years’ Probation
-Community
-Confinement
-Fines
-Community Service
-House Arrest

United States v. Autery, 555 F.3d 864, (9th Cir. 2009)
CHARGE

COURT’S REASONING

SENTENCE

Pleaded guilty to 1 count of Possession
of child pornography

-Did not fit profile of
pedophile
-Prospect for rehabilitation is
greater outside of prison than
in prison. ‘At sentencing, the
court noted that it was
"required to make the
determinations under the
sentencing guidelines and then
after that, look at the
guidelines as advisory only.’

-5 years’ probation
-No computer
-Cannot travel without pre-approval
-Cannot travel without pre-approval
-If conditions of probation are
violated would serve the maximum
sentence
-Must register as a sex offender
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United States v. Stall, 581 F.3d 276 (6th Cir. 2009)
CHARGE

COURT’S REASONING

Two (2) counts of possession of child
pornography

Did not fit pedophile
Register as sex offender
Better rehabilitation out of
prison
Not likely to reoffend
Good likelihood for therapy
Strong social support from
family
Intelligent
Did not involve children or
reproduce images.

SENTENCE
-1-day incarceration
Ten
-(10) years’ probation
-No Computer
-No travel without approval
-Mental health counseling

United States v. R.V., No. 14-CR-0316, 2016 U.S. Dist. LEXIS 7717, at *11 (E.D.N.Y. Jan.
21, 2016)
CHARGE

COURT’S REASONING

Pleaded guilty to 1 count of a five count
indictment of possession of child
pornography

Reasons:
-No physical contact with a
minor
-Expert testimony stated he
was no danger to his or other
children
-Family’s need for him in the
home
-Minimal risk of repeating
offense
-Remorseful
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SENTENCE
-5 days’ incarceration
-7 years supervised release

United States v. Morace, 594 F.3d 340, 342 (4th Cir. 2010)
CHARGE

COURT’S REASONING

Pleaded guilty to 1 count of possession
of child pornography

Reasons:

SENTENCE

-5 years’ probation
“such a sentence will adequately
-Lack of prior criminal history deter criminal conduct and protect
-Ongoing effort to rehabilitate the public from further crimes of
himself
the defendant while also providing
-Mental health treatment
the defendant with an opportunity
-Honorable discharge from
to continue his education and
United States Air Force
participate in mental health
-Enrollment and pursuit of
treatment in the most effective
college education
manner.”

United States v. Boyden, No. 06-CR-20243, 2007 U.S. Dist. LEXIS 43048, 2007 WL
1725402, at *10 (E.D. Mich. June 14, 2007)
CHARGE

COURT’S REASONING

Pleaded guilty to 1 count of possession
of child pornography

Reasons:
-Low risk of reoffending
-Low risk of escalating to
child sexual assault
-No threat to anyone
-Undergoing therapy
-Exhibited personal
responsibility
-Admitted guilt
-Homeowner
-Army Veteran
-Best chance for treatment is
outside of prison
-Note: ** Used the risk matrix
to determine the probability of
reoffending. Found it was
more likely he would reoffend
if incarcerated
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SENTENCE
-1 day with the bureau of
corrections
-3 years supervised released
-First 12 months in community
correctional facility
-Sex offender therapy
-Fine

United States v. Meillier, 650 F. Supp. 2d 887, 887 (D. Minn. 2009)
CHARGE

COURT’S REASONING

Pleaded guilty to 1 count possession of
child pornography

Reasons:
-No criminal record
-Mentally ill
-Sexual abuse history
-Prison sentence would not
further deterrence
-Vocational and psychological
assistance
-No danger to reoffend
-No danger to children

SENTENCE
-1 day in prison
-30 years’ supervised release
-2,000 hours’
community service

United States v. Diaz, 720 F. Supp. 2d 1039, 1048 (E.D. Wis. 2010)
CHARGE

COURT’S REASONING

Pleaded guilty to possession of 1 count
of child pornography

-No prior record
-Clean background
-Sought mental health
counselling
-Did not want to re-offend
-Eager to get help
-Restrictions:
-Computer access and usage
-Cannot possess sexually
explicit material
-Register with state and local
authorities
-Community service
-Access to financial
information
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SENTENCE
-6 months’ bureau of prisons
-12 years’ supervised released
Restrictions on computer usage
Community service

United States v. Mallatt, No. 13-CR-3005, 2013 U.S. Dist. LEXIS 168777, 2013 WL 6196946,
at *13 (D. Neb. Nov. 27, 2013)
CHARGE

COURT’S REASONING

1 count receipt and distribution of
child pornography and 1 count
possession of child pornography

-Not likely to reoffend
-Not all there mentally, would
be at risk in prison
-No previous criminal history
-Treatment has been
successful
-Genuinely remorseful

SENTENCE
-Time Served
-Six years of supervised release
-Intensive treatment

United States v. Prisel, 316 F. App'x 377, 378 (6th Cir. 2008)
CHARGE

COURT’S REASONING

Pleaded guilty to 1 count of possession
of child pornography

-Incarceration would not
benefit the Defendant
-Voluntarily sought
counselling
-Not likely to reoffend
-One-time offender

SENTENCE
-One day in prison
-Three years supervised release
Electronic monitoring
-Fine

Sentencing Disparities
Finally, while the need to avoid sentencing disparities is due careful consideration, the statute
addresses only those disparities that are unwarranted. United States v. Owens, 464 F.3d 1252,
1256 (11th Cir. 2006); 18 U.S.C. § 3553(a)(6) (“. . . the need to avoid unwarranted sentence
disparities . . .”); United States v Duncan, 479 F.3d 924, 929 (7th Cir. 2007) (“18 U.S.C. §
3553(a)(6) does not instruct district courts to avoid all differences in sentencing, only
unwarranted disparities.”).
All of the cases cited above where either departures or variances affirmed by the
appellate courts that involved defendant’s whose criminal behavior involved possession of child
pornography

and

in

at

least

one

case
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distribution

of

child

pornography.

We ask the Court to consider all these factors under 18 U.S.C. sect. 3553(a) and sentence
Mr. Accused to a sentence that meets the sentencing goals as outlined in Rita, Gall, Kimbrough
and Booker.
E.

Child Pornography Guidelines, USSG 2G2.2, are Not Based Upon Empirical Data
and Should Be Afforded Less Weight than Other Empirically Based Guidelines
Many courts around the country are sentencing people charged with child pornography

law violations, most involving the more serious charge of distribution of child pornography
materials, to sentences well below the advisory guideline range because of how the USSG sect.
2G2.2 guidelines has been amended over years without any empirical basis on which to do so.
District courts are expressing real concern about sentences in “downloading” cases based upon
USSG 2G2.2 not being formulated by the Sentencing Commission and the fact they are not
based upon empirical data and national experience. “The guidelines for child exploitation offense
were not developed using an empirical approach by the Sentencing Commission, but rather were
mainly promulgated in response to statutory directives. Specifically, the Protect Act directly
amended guideline enhancements for specific offense characteristics. These modifications do
not appear to be based on any sort of empirical data, and the Court has been unable to locate any
rationale for them beyond the general revulsion that is associated with child exploitation-related
offenses.” United States v. Shipley, 560 F. Supp. 2d 739, 744 (S.D. Iowa 2008).
Judge Lynn Adelman in U.S. v. Hanson, 561 F. Supp. 2d 1004 (E.D. Wis. 2008), found
that “given all the flaws” in USSG 2G2.2, the sentencing range reflected in the advisory
guideline range does not deserve deference. Judge Adelman and other district judges around the
country are citing what has become an influential research article by Troy Stabenow,
Deconstructing the Myth of Careful Study: A Primer on the Flawed Progression of the Child
Pornography Guidelines. (July 8, 2008). The article analyzes the Congressional amendments to
the Child Pornography guidelines that have increased sentences four-fold in the years based upon
the same criminal conduct without any empirical basis or input from the Sentencing Commission.
(Article available at www.fd.org/pdf_lib/child%20porn%20july%20revision.pdf (last visited
February 15, 2009)).
This all matters to Mr. Accused’s case because if the Commission did not rely upon past
practice, and/or did not review and revise the guideline in response to data and feedback from
judges and others in the field, it is not “fair to assume” that the 51 to 63-month guideline range of
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imprisonment “reflect[s] a rough approximation” of sentences that “might achieve 3553(a)
objectives.” Rita, 127 S. Ct. at 2464-2465.
When, as here, the guideline is not based on “empirical data and national experience,” it
“does not exemplify the Commission’s exercise of its characteristic institutional role,” and it is
not an abuse of discretion to conclude that it yields a sentence that is greater than necessary even
in a “mine-run case.” Kimbrough, 128 S. Ct. at 575. Thus, it would not be an abuse of
discretion in Mr. Accused’s case to conclude that the applicable guideline, § 2G2.2, yields a
sentence that is greater than necessary to achieve the sentencing goals of 3553(a).
Conclusion
Even when the Sentencing Guidelines were mandatory, pre-Booker, courts were to treat
those people who stood before them for sentencing as individuals. See Koon v. U.S., 518 U.S. 81,
113(1996) (the court should “consider every convicted person as an individual and every case as
a unique study in the human failing that sometimes mitigate, sometimes magnify, the crime and
the punishment to ensue.”). We believe that even prior to Booker, this Court would have an
extraordinary basis upon which to find that the facts of Mr. Accused’s case and personal
characteristics take this case “outside the heartland” of similarly situated cases. Post-Booker, the
Court is only required to tailor an appropriate sentence under the totality of the Section 3553(a)
factors.
Mr. Accused is truly, extraordinarily remorseful for his criminal conduct. His remorse
does not arise from the fact he was arrested, instead he understands after meeting with Dr. ____
that past emotional damage and pain drove his behavior. As Dr. ____ reports, Mr. Accused has
insight into the wrongfulness of his behavior and the impact of downloading child pornography
has on the market for child pornography. Mr. Accused is an individual who never minimized or
rationalized his wrongful conduct with anyone, even law enforcement officers who he fully
cooperated with and expressed remorse.
He is not a danger to the community and has an extremely low risk of recidivism. He has
never distributed or traded any materials with anyone.

He has never in his life had any

inappropriate contact with any child. He readily submitted to a polygraph examination by a
well-credentialed polygraphist to support this fact. Dr. ____ has opined he is not a pedophile,
not a danger to the community and unlikely to reoffend. Mr. Accused lived from July 07th until
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he was served with an indictment on or around May 2016 without incident. He has been on
supervised release since May 2016, and he faithfully abided by all the conditions of his release.
He is an excellent candidate for probation.
We respectfully request this court take into consideration the sentences imposed by the
other district courts listed in the Chart contained herein when it is imposing a sentence consistent
the goals of sentencing.
We respectfully request that this Honorable Court find that under the compelling and
extraordinary facts of this case, a significant variance below the guidelines is warranted and a
custodial sentence is not necessary.
We respectfully suggest to the Court that under the totality of the section 3553(a) factors,
and the facts in this case, the Court does not need to incarcerate Mr. _________ Accused in
prison, instead it can place him on probation, give him a period of house arrest, or borrow from
any of the conditions imposed by the other District Courts in the Chart contained on pages 15-24.
Respectfully submitted,
_________________________________
Mérrida “Buddy” Coxwell
Coxwell & Associates, PLLC
500 North State Street
Jackson, MS 39201
601-948-1600
merridac@coxwelllaw.com
(MB #7782)
Attorney for _________ Accused
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing has been furnished to , Assistant
U.S. Attorney, by electronic filing on this the ____th day of October, 2016.
Respectfully submitted,
________________________________
Mérrida “Buddy” Coxwell
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VIEWS FROM THE BENCH

Own the Mistake
and Demonstrate
Sincere Remorse
I
BY ALAN ELLIS

n a September 2017 article for this magazine titled “What
Federal Judges Want to Know at Sentencing,” I shared my
thoughts subsequent to interviewing nearly two dozen federal
judges regarding their advice for lawyers representing clients
at federal sentencing. Since then, I have conducted many more
interviews. I’ve also appeared on CLE panels with federal judges to
discuss sentencing and attended other programs.
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For most judges, the key questions they want answered are:
1. Why did your client do what he did?
2. What has he done to own his mistake and demonstrate sincere
remorse?
3. Why was the behavior out of character with an otherwise lawabiding life if it was?
4. Why is he unlikely to do it again?
5. Why should I cut him a break?
This is the first in a series of articles dealing with specific advice from
the bench on sentencing advocacy. Turning to question 2 first, two ways
of demonstrating sincere remorse are through allocution and trying to
make the victim whole.
Judge Richard G. Kopf of the District of Nebraska in Lincoln is
interested in a defendant who has the capability of introspection and
who has come to grips with the impact of his offense on others—not just
the victims, but also those who are close to him:
I particularly value a defendant who truly understands the
harm that he has done to others, Judge Knopf says. One of
the best allocutions I have ever heard was “Judge, I want to
atone for what I did to the victims and my family. I deserve
some prison time. I hurt the victims, I hurt my family and
I’ve hurt myself. When I get out, I am ready to take the
following steps.”
Judge Ralph Erickson, now of the U.S. Court of Appeals for the Eighth
Circuit but a U.S. District Court Judge in North Dakota when I interviewed
him, recalls that one of the most convincing allocutions he heard was
when the defendant turned to the parents of the victim who had died from
an overdose of drugs he had sold him and said, “No punishment will be
enough. If I could go back and change everything, I would.”
“Allocution matters,” declares Judge Jon D. Levy of the District of
Maine in Portland. “I will never hold poor communication skills against
a defendant. What’s important is whether I am persuaded that the
defendant is sincere and demonstrates insight about the crime. A highly
educated sociopath may deliver an eloquent allocution. If I conclude that
a defendant is not sincere, that will work against him.”
Judge Mark Bennett of the Northern District of Iowa in Sioux City
strongly believes that allocution is critical. He is a noted authority on
the subject. He has published on allocution, including a survey of U.S.
District Court judges gauging their views on the importance of it to them.
His conclusion: very important. “I like to have a conversation with the
defendant,” he says. “That’s one reason allocution is very important to me.”
Judge Patti Sarris of the District of Massachusetts in Boston and
former chair of the U.S. Sentencing Commission, says that what matters
to her is a defendant who, during allocution, acknowledges the harm
done to the victim. “What matters most is not the advocacy of the
attorney. I really care about what the defendant says,” she explains.
“That does nudge me a lot.”
Judge Cynthia A. Bashant of the Southern District of California
in San Diego does not want the defendant to apologize to her during
allocution. “I want him to apologize to the victim and his or her family,
particularly if they are in the courtroom. Just like a parent with a child
who has done wrong, I am looking for ‘insight’ from the defendant,” she
says. Judge Bashant wants lawyers to know that she is willing to engage
in dialogue with the client.
Judge Marcia S. Krieger of the District of Colorado in Denver says
she has “seen allocutions where a defendant has shown that he is sincere
and thoughtful about what he is saying.” It is very important for the
lawyer to prepare his client for allocution if allocution is to be made. For
example, a bribery defendant should show that he is mindful of what
he did to undermine confidence in the government function involved.

A well-prepared allocution, according to her, shows that the lawyer has
“brought his client along,” adding that “[a] bad lawyer simply says what
his client wants him to say.”
Recalling a National Public Radio story on firms that counsel
individuals and companies in crisis intervention, Judge Krieger talks
about the three F’s: (1) follow up, (2) ’fess up, and (3) fix it. It is
important for Judge Krieger that a defendant “publicly admit his shame,”
which shows her that he has internalized his crime.
Judge Jerome B. Simandle of the District of New Jersey in Camden
says that he won’t hold it against an individual who is inarticulate or
so nervous he can’t allocute well. “On the other hand,” he cautions,
“a sociopath can give a very good speech that is often insincere. I am
looking for sincerity.”
A defendant needs to step up and take responsibility for his
crimes rather than lean on circumstances as an unfortunate youth. “I
really take that to heart,” states Judge Morrison C. England Jr. of the
Eastern District of California in Sacramento. “If you are going to accept
responsibility, then accept responsibility.” Allocution can “make or break
where I am going. I have a pretty good idea when I take the bench what
sentence I am going to impose. Then I listen to arguments and allocution.
The needle moves during allocution up or down.” Judge England adds
that one of the biggest mistakes defense lawyers can make is not having
their client answer the question, “What were you thinking when you did
what you did?”
Judge Lawrence C. O’Neill also of the Eastern District of
California but in Fresno voices a similar view. “There has to be some
acknowledgment of what happened, what the effect was and where we
are going with it,” he says. “I want to hear from the defendant. It’s a huge
mistake not to allocute. I also want to know what the defendant has been
doing since the crime. Has he paid restitution? If the defendant says he
cannot afford to pay any restitution, my next question is ‘Do you have a
cell phone?’ If you do, you can afford to pay something. If a defendant
is out of custody, has he gotten a job? Is he working? Has he paid some
amount of restitution? Is he showing me that he has really taken to heart
everything that happened? Now when the lawyer says a crime was an
aberration, it’s more credible.”
Judge Charles R. Breyer of the Northern District of California in
San Francisco warns that allocution can be tricky. “A defendant should
absolutely not come off as the victim,” he points out. “He should not
apologize to the court or the government; rather only to the victim.
Apologize to the people whom you have hurt.”
U.S. District Judge Haywood Gilliam Jr. also of the Northern District
of California in San Francisco says that what is effective with him is the
defendant owning up to the crime, noting that any minimizing of the
conduct at issue is a problem.
Judge James K. Bredar of the District of Maryland in Baltimore—who
was formerly the chief federal defender there—says he comes out on the
bench with a sentence already in mind. “Allocution, however, changes
this when I see the defendant has insight into the harm he has done.”
Agreeing that allocution can be tricky, he nonetheless thinks it’s a bad
move not to have your client allocute. “I am looking for remorse and
insight as to why he did what he did and what he is doing to make sure
that it doesn’t happen again. I want to hear what the defendant has done
to make the victim whole again.”
Judge Brian Jackson of the Middle District of Louisiana in Baton Rouge
contends that lawyers need to prepare a client for allocution even if they
have gone to trial and testified in their own behalf. “Even in those cases,”
he asserts, “it is important that they acknowledge that there are victims
that are hurting. It’s very important for a lawyer preparing their client for
allocution do the job that they are retained to do.”
U.S. District Judge James S. Gwin of the Northern District of Ohio in
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Cleveland recommends using any evidence of pre-indictment admission
of guilt, especially admission of guilt made to the victim. “A defendant
who has apologized to his victim before arrest makes a good impression
on me,” he states, “and if the victim himself asks me not to send the
defendant to prison, I will take that very seriously.”
Judge Otis D. Wright of the Southern District of California in Los
Angeles, a noted tough sentencer, looks disapprovingly upon a defendant
who has not done what could have been done to make things right with
the victim prior to sentencing, particularly where there are vulnerable
victims. “I want victims to know that I care about them. It is important to
me that a defendant tries to make things right.”
In a case where there are vulnerable victims and their money can’t be
found, and Judge Wright believes the defendant is secreting the money
with the hope of spending it after being released, he will hold it against
that defendant “big time. I will do whatever I can to make sure that he
doesn’t get out to spend the ill-gotten gains. Put his money where his
mouth is. I want heartbroken vulnerable victims to know that I take
what happens to them very seriously. My sentence will reflect this when
I believe a defendant has not done what he could have to make things
right for the victim.”
Another tough sentencer, Judge John Adams of the Northern District
of Ohio, adds:
I want the unvarnished truth. It can really help if I believe
they are sincere. I can tell when a defendant is being sincere
by what he says in court. I don’t want to have him making
excuses for his conduct or wallowing in self-pity. He should
start his allocution by apologizing to the victim. Also, I want
to see what a defendant has done in an attempt to make the
victims whole, particularly in white collar fraud cases. If I
see a Presentence Report that says the defendant has spent
a lot of money on luxuries and has nothing left to pay back
restitution, I get very annoyed. A defendant needs to disclose
all his assets. If I learn that the defendant has been hiding or
transferring assets to avoid paying restitution, it will be very
harmful to him.
Judge Walter H. Rice of the Southern District of Ohio in Dayton,
who is on the opposite end of the sentencing spectrum, agrees, saying,
“I can often determine a defendant’s sincerity during our colloquy at
sentencing. I often engage a defendant in conversation so I can learn
more about him. I may ask the defendant if he has harmed others and I
will ask him what he plans to do about it.”
According to Judge Rice, a reasonable effort to pay restitution is
one indication of sincere remorse. “If the client is leasing a car for $900
a month while on bond and pays no restitution, that’s not going to help
him,” he notes, adding that a key factor during sentencing is whether
the defendant has “internalized” what he has done, why he did it, what
he’s learned from it and why he’s not going to do it again. Judge Rice will
frequently engage the defendant in conversation in order to learn more
about him
Judge Neil B. Wake of the District of Arizona in Phoenix says that
restitution indicates that a defendant has owned his mistake. “I have
met people who can’t afford to pay their restitution,” Judge Wake notes.
“However, even as little as $25 per month shows me a defendant is
committed to rehabilitation. I don’t understand why a defendant who has
the ability to pay something doesn’t. I try looking into a defendant’s heart
to see whether in fact he owned his mistake and [has] taken steps toward
rehabilitation. I want to see if an offender has internalized his crime and
owns his mistake.”
A former defense lawyer, U.S. District Judge Robert Scola of the
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Southern District of Florida in Miami, avows that he “would rather have
50 character witnesses pay $100 each toward the defendant’s restitution
than to provide 50 character letters. If family and friends truly love him,
they should help him. Making reasonable efforts to pay restitution is one
indication of sincere remorse.”
Judge Scola further states that if the defendant is ordered to pay a
large amount of restitution, he may not be able to pay the full amount. “If
the loss in the case is $1 million, but defendant only received $10,000 for
his participation, he should pay that amount back or offer to do so with
arrangements. For example, if he has equity in a home, he should get a
home equity loan. If there are victims out there and, for example, they
want to be made whole and prison won’t help, that can be a powerful
mitigating factor if a defendant makes arrangements to do so.”
Judge Scola suggests that we lawyers take a page out of the book
from our death penalty defender colleagues: “Don’t wait to think about
sentencing advocacy. Since 99 percent of your federal criminal clients will
be facing sentencing, start preparing the case for sentencing early on.”

Observations
I am often asked how soon I prepare for sentencing. My answer
is, “As soon as the check clears.” According to the U.S. Sentencing
Commission, 93 percent of federal criminal defendants wind up pleading
guilty. Of the remaining 7 percent who go to trial, the government
prevails in anywhere from two-thirds to three-quarters of the cases
depending on the year. That means that a federal defendant has a
99 percent chance of winding up in front of a sentencing judge and,
according to statistics from the Commission, has an 86 percent chance of
being sentenced to prison.
While judges say they can be moved by an allocution, I think it’s
dicey to wait until the sentencing hearing. First, develop a theory of
the sentencing in which your client owns his mistake and demonstrates
sincere remorse. The best place to start is with the probation officer.
Many judges have told me that they start thinking about the sentence
they are going to impose in the case where a defendant has pled guilty
when they first receive the Presentence Report. Having your client step
up to the plate at his initial meeting with the probation officer can be
critical. As I like to say, “If the law is against you, argue the facts; if the
facts are against you, argue the law; and if both the law and the facts are
against you, take the probation officer out to lunch.”
Counsel should prepare their client for allocution. Do a mock
question-and-answer session with them. If your client then goes off the
rails at the hearing, don’t forget you can always ask the judge for a time
out to take him aside and get him back on track.
Many judges have told me that after submitting a solid sentencing
memorandum without boilerplate Booker and its progeny citations,
and being prepared to argue against the government’s position on
disputed guidelines and other legal issues and responding to any
questions the court may have, there is not much more defense counsel
can do at the sentencing hearing. Nonetheless, one of the best things you
can say at sentencing is: “Your Honor, you’re right. I am tendering the
clerk a check in full payment of restitution.” •
Alan Ellis is a past president of the National
Association of Criminal Defense Lawyers,
a Fulbright Award winner, and a criminal
defense lawyer with offices in San Francisco
and New York City. Ellis has 50 years of
experience as a practicing lawyer, law
professor, and federal law clerk.

What Federal
Judges Want to
Know at Sentencing
ALAN ELLIS

F

or the past year and a half, I have had the opportunity to interview almost
two dozen federal judges, discussing with them their philosophies on and
advice for lawyers representing clients at federal sentencing. As I analyzed
the information shared during the interviews, a disturbing fact became
apparent: We criminal defense lawyers are falling down on the job when it comes to
sentencing. Simply stated, the judges said that they are not getting the information
they need during the sentencing phase of a case. Some of the themes and advice
that emerged from those interviews can help criminal defense lawyers prepare for
this difficult phase in court.
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Allocution and Internalization

Restitution

Judge Mark W. Bennett wrote about the importance of allocution
in his article “Heartstrings or Heartburn: A Federal Judge’s Musing
on Defendants’ Right and Rite of Allocution,” which appeared in
the March 2011 issue of The Champion, the National Association
of Criminal Defense Lawyers’ monthly magazine. He followed this
article with a survey of fellow judges that showed the high value
that most place on allocution.1 None of the 21 judges I interviewed
told me that allocution is not important to them. On the contrary,
they would often rather hear from your client than you, the lawyer,
during the sentencing hearing, unless you have new information not
contained in your sentencing memorandum and other submissions.
Judge John R. Adams of the U.S. District Court for the Northern
District of Ohio, who sits in Akron and is widely considered to be a
tough sentencer, said, “Sentencing is very personal. The more I see
a defendant, the more I get to know him. A defendant’s allocution is
generally more important than what a lawyer says at sentencing. I
don’t want to have the defendant making excuses for his conduct.”
Judge Otis D. Wright II of the Central District of California in Los
Angeles, who also has the reputation of being a tough sentencer, concurred. “I want the unvarnished truth,” he said. “It can really help if I
believe that they are sincere. I can tell whether a defendant is being
sincere by what he says in court.”
Judge Walter H. Rice, who sits in the Southern District of Ohio in
Dayton and is considered by many observers to be at the opposite end
of the spectrum, said, “I can often determine a defendant’s sincerity
during a colloquy at sentencing. I often engage the defendant in conversation so I can learn more about him.” He does not want to hear a
canned speech, stating that “I come out on the bench with a tentative
range of sentence in mind, but a good allocution can cause me to
impose a lower sentence. I may ask the defendant if he has harmed
others, and I may ask him what he plans to do about it.” Judge Rice
said he will often ask a defendant what he is going to do upon release
from prison in order to determine whether he is likely to reoffend.
If this is your first time before a particular judge, find out from
other lawyers how he or she views allocution and what questions, if
any, the judge is likely to ask your client if he allocutes. Sit in on another of the judge’s sentencings to see how he treats allocution. Prep
your client for allocution just as if you would prep him for testifying
on his own behalf in trial. Judge Robert N. Scola Jr. of the Southern
District of Florida in Miami, a past president of the Miami Chapter of
the Florida Association of Criminal Defense Lawyers, even suggested
that you have a colleague listen to your client’s proposed allocution and ask that client any questions the judge may ask. He also
recommends that if co-defendants are being sentenced on a date
earlier than your client, sit in and listen to their allocutions and any
questions put to them.
When asked which of the cases coming before them that they find
most challenging, there was agreement—predatory child sexual offenders where children have been harmed and white-collar criminals
where vulnerable people have been harmed. Judge Patrick J. Schiltz
of the District of Minnesota in Minneapolis, a former law clerk for
Justice Antonin Scalia, shared that among his hardest cases are those
involving white collar “con men who prey on vulnerable victims.” He
commented, “You need to show me your client is not a con artist at
heart, that he is not a psychopath or a sociopath. If there is a mental
illness that contributed to the commission of the crime, let me know
about it.”

Judge Neil V. Wake of the District of Arizona in Phoenix said that
what is important is that the defendant has internalized his crime
and taken ownership of his mistake. “The payment of restitution is a
good example of internalizing and owning the offense. Even as little
as $25 a month demonstrates to me that the defendant is committed
to rehabilitation.”
Judge Adams doesn’t want to see a defendant wallow in selfpity, instead preferring the defendant to begin by apologizing to
the victims. Judge Adams followed with, “I also want to see what
a defendant has done in an attempt to make the victims whole,
particularly in white collar fraud cases. If I see a presentence report
that says the defendant has spent a lot of money on luxuries and
has nothing left to pay back restitution, I get very annoyed.” Similarly, Judge Wright will hold it against a defendant if he feels that
your client has not done what he could have to make things right
with his victims. He added that it is important for the defendant to
make restitution prior to sentencing, particularly where there are
vulnerable victims.
Judge Wright expects a defendant to make restitution, or, in other
words, to “put his money where his mouth is. I want heartbroken,
vulnerable victims to know that I take what happens to them very
seriously. My sentences will reflect this, particularly where I believe a
defendant has not done what he could have to make things right with
his victims,” he said.
Judge Scola commented that if a defendant is ordered to pay a
“large” amount of restitution, he doesn’t expect that the defendant
is going to be able to pay the full amount. “If the loss in the case is
$1 million, but the defendant only received $10,000 for his participation, he should pay that amount back or offer to do so with arrangements.” Judge Scola gave examples of what he considers real efforts
for restitution, saying, “If he has equity in a home, he should get a
home equity loan. If his family and friends truly love him, they should
help him.” In other words, do what you can. “I’d rather have 50
character witnesses pay $100 each toward the defendant’s restitution
than to provide 50 character letters. Making reasonable efforts to pay
restitution is one indication of sincere remorse.” He added, “If your
client is leasing a car for $900 a month while on bond and pays no
restitution, that’s not going to help him.”

Pet Peeves
Every single one of the judges, in responding to my question about
their pet peeves with defense lawyers, told me how much they dislike boilerplate citations to Booker2 and its progeny. Judge Bennett
said, “I get annoyed when lawyers cite Booker and the 18 U.S.C.
§3553(a) factors, as if I didn’t know the law.” Judge Rice added, “If I
don’t know it by now, the republic is in danger.”
Of course, if there are disputed guidelines or other legal issues,
cite cases in support of your position.

Sentencing Videos
Many of the judges I interviewed commented on the value of sentencing videos. Chief Judge Lawrence J. O’Neill Jr. of the Eastern
District of California in Fresno said videos are an excellent way of
getting character witnesses that are often far better than letters. He
tells the story of a father of a boating accident victim who described
how the defendant saved his daughter’s life. No way can a letter have
this kind of impact.3
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Comparison of Defendant's Sentence to
Median Sentences of Select Offense Categories in CHC I
Source: U.S. Sentencing Comm'n, Interactive Sourcebook of Sentencing Statistics by Guideline, Tbl. 14AG (2006-2015)
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Disparity
Judge Justin L. Quackenbush of the Eastern District of Washington
in Spokane recommends that lawyers provide statistics in their sentencing memorandum. “Sentencing statistics from the United States
Sentencing Commission should be consulted as those statistics show
other judges have often departed from ‘draconian’ guideline ranges;
for example, child pornography possession cases,” he said.
Use statistics of other sentences to show unwarranted disparity
in the district, the districts within a particular state, the circuit, and
nationwide. We used to append charts. Now we embed the charts
into the sentencing memorandum itself.

Conclusion
What struck me most during these interviews is how the judges feel
that we lawyers frequently do not give them the information they
need at sentencing. Judge Schiltz said it this way: “It’s surprising how
many otherwise competent attorneys ‘punt’ at the sentencing hearing.” Judge Scola suggested that lawyers take a page out of the book
from our death penalty colleagues and advised, “Don’t wait to think
about sentencing advocacy.” In other words, since 99 percent of one’s
federal criminal clients will be facing sentencing, start preparing the
case for sentencing early on.
Virtually all of the judges stressed that you need to humanize your
clients. “Tell us his story,” they said. However, more than one judge
told me that in doing so, don’t minimize the seriousness of what the
client did. Don’t sugarcoat your client. You gain credibility if you show
his strengths and weaknesses. In other words, if you can show that you
are on the same page with the court as to the seriousness of the offense, the chances of having your other statements accepted increase.
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Finally, if there is good case law right on point on a contested
issue, there is no need to necessarily give the judge a memorandum
of law. Just highlight the case on point and give it to him or her. This
is the same for the U.S. probation officer. Needless to say, copy the
prosecutor.
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In the course of my interviews with more than 30
federal judges over the past four years on what works
and doesn’t work in sentencing advocacy, I asked
many of them what a defense lawyer could do when
he has a client who has committed a heinous crime.
Most judges seem to agree that con men who prey on
vulnerable victims are the worst. They shared some
pretty specific recommendations with me on how to
effectively mitigate sentences.
Many judges want you to demonstrate that your
client is not a con man or a psychopath or sociopath, if
you believe this to be the case. Quite a few judges suggested to me that they want to be convinced that your
client did what he did because of a mental disorder.
That can be especially helpful if he sought treatment prior to sentencing and, even better, prior to being caught.
“A defendant with mental
health problems or substance
problems which contributed to the offense conduct
who has sought treatment
and who has demonstrated
efforts at rehabilitation prior
to sentencing and better yet
Judge Rakoff
before they even knew they
are under investigation can be impactful,” according to
Judge Jed Rakoff of the Southern District of New York
in Manhattan.
“If you have a case where a
defendant has committed an
egregious crime, emphasize
something in his background
demonstrating possible
mental health issues,” urged
Judge James S. Gwin of the
Northern District of Ohio in
Judge Gwin
Cleveland. “This can make a
defendant less blameworthy.” He noted, however, that
psychiatric or psychological reports prepared only for
sentencing by a qualified, well respected mental health
expert don’t carry as much weight as reports from a
mental health professional who treated the defendant
for a significant period of time.
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Judge Cynthia Bashant
of the Southern District
of California in San Diego
emphasized that mental health
reports can be useful only if
the evaluator has spent a considerable amount of time with
the defendant. “The report
Judge Bashant
where the expert has spent 15
minutes with the defendant and has concluded that
he is not a risk to reoffend is not particularly helpful,”
she said. “A lawyer should not hesitate to submit a
report by a mental health professional who has treated
the defendant for a significant period of time rather
than the word from a professional forensic expert. I
recognize that some clinicians who have spent a lot of
time with their patients may come across as advocates
but so, too, often are paid forensic experts.” Judge
Bashant is particularly interested in knowing whether
the offender has a treatable diagnosed mental health
disorder that may have contributed to the commission
of the offense.
Judge Jon D. Levy of the
U.S. District Court for Maine
in Portland told me that he
will give serious consideration
to any assessment that credibly
demonstrates that the mental
health provider has exercised
independent professional
Judge Levy
judgment. Like Judge Bashant,
he welcomes a report from a treating evaluator. “I
want to know the risk of the defendant reoffending,”
Judge Levy stated. “I like the professional to come
to court for the sentencing
hearing. It makes him subject
to cross examination. It allows
him to question the expert.”
Like Judge Rakoff, Judge
Justin Quackenbush of the
Eastern District of Washington in Spokane, who is
Judge Quackenbush
also considered a fairly light

sentencer, explained that if a defendant does
have a demonstrated mental health problem,
he looks favorably on those who have sought
treatment prior to sentencing—preferably
prior to being caught.
Judge John R. Adams of the Northern
District of Ohio in Akron, who is on the
other end of the sentencing spectrum and
Judge Adams
has a reputation for being a tough sentencer,
said, “What I have found particularly useful is a solid report from an
expert who I have appointed.” He suggested agreeing on an independent expert with the prosecutor. “This independent expert report
coupled with his in-court testimony can be
very useful,” he said, adding that “a good
report coupled with the expert’s enlightening
in-court testimony at the sentencing hearing
can be very, very helpful.”
Judge Otis D. Wright II of the Central
District of California in Los Angeles, another
reputedly tough sentencer, doesn’t want to
Judge Wright II
feel that he is being manipulated. “The best
thing a lawyer can do is to start out by making sure that he and I are
on the same page,” he said. For example, in a particularly egregious
case, he wants a lawyer to have acknowledged that the offense is indeed a heinous one if it is. “Once we are both in agreement as to what
the client did and how victims have been impacted by it, that lawyer
has a lot of credibility going forward. When I see that the lawyer and
I are talking about the same person and the impact their actions have

Character letters can also be helpful. In
addition, many judges told me that they
appreciate being informed of good deeds a
defendant has done before learning he was
under investigation. Judge Ralph Erickson
of the U.S. Court of Appeals for the Eighth
Circuit, who was a district court judge in
North Dakota when I interviewed him in
Judge Erickson
2018, put it this way: “Tell me something
your client did when no one was keeping score.” Examples included mowing the lawn or shoveling the snow of the walk of a disabled
neighbor.

Observations
I’ve been practicing criminal law for more than 50 years. During that
time, I’ve come to realize that criminal behavior is deviant behavior.
Deviant behavior is often driven by mental health disorders. Studies
by the National Institute for Justice have shown that one-fourth of inmates in state and federal prisons have a diagnosable DSM-V mental
health disorder. Accordingly, I generally have my clients evaluated
by a mental health professional. This is not the report that I share
with the court; it’s something that helps me devise a theory of the
sentencing for my client.
In choosing a mental health professional to evaluate my client
and report to the court, I often ask the prosecutor who he uses for
an expert. Typically, after a stunned silence, I get an answer by the
next day. Then I generally use these same people. First of all, they
are bullet-proof. Second, they like to burnish their resumes with

“I want to know the risk of the defendant reoffending,” Judge Levy stated. “I like the
professional to come to court for the sentencing hearing. It makes him subject to
cross examination. It allows him to question the expert.”
on the victims, I oftentimes will give the defendant a lower sentence
than the attorney even asks for.” He warned that where there are
vulnerable victims and the money can’t be found, if he believes that a
defendant is secreting the money with the hope of spending it when
he gets out, “I will do whatever I can to make sure he doesn’t get
out to spend his ill-gotten gains.” Judge Wright expects a defendant
who is trying to appear remorseful to make restitution—in other
words, to “put his money where his mouth is.” “I want heartbroken
vulnerable victims to know that I take what happened to them very
seriously. My sentences will reflect this, particularly where I believe a
defendant has not done what he could have to make things right with
his victims.”
Similarly, Judge Adams says, “If I see a Presentence Report that
shows the defendant spent a lot of money on luxuries with nothing
paid back on restitution, I get very annoyed. A defendant needs to
acknowledge what he has done and do his very best to make the
victims whole.” It is very important to Judge Adams that a defendant
disclose all his assets. “If I learn that the defendant has been hiding
or has transferred assets to avoid paying restitution, it will be very
harmful to him.”
Even Judge Quackenbush, who is a lighter-sentencing judge, has
a problem with a defendant who he perceives is hiding assets, particularly where restitution is in order.

their having worked with defense lawyers and will often give me the
results I hope for.
I also believe in having the mental health professional testify
in court. By simply quoting from several sections of their report,
I lessen the chance that the judge will say, “Why do I need to hear
from the expert? I’ve read his report.” I then add that he or she will
be available in court for any questions.
Years ago, I read a case that said, “In America, we treat non-violent offenders who act from a mental disease or disorder differently
than those who act out of greed and avarice.”
Speaking of judges who get annoyed when they think a defendant
is hiding his assets, one of the worst things I have seen in Presentence
Reports is where, under financial status, it states that the defendant
has not yet submitted a financial report to the probation officer.
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Views From The Bench On Sentencing Representation: Part 1
Law360, New York (March 1, 2016, 10:28 AM ET) -In an article published in the fall 2015 issue of the American Bar Association’s
Criminal Justice magazine (“Advice from the Bench for White Collar Client Facing
Sentencing”), I shared some of what I have learned from federal judges during my
nearly 50 years of practice.[1] After that article published, I felt that an expanded,
in-depth article that featured the experience, philosophy and viewpoints of those
and other federal judges was needed. Law360 agreed, and a multipart series was
born.
For this first installment of the series, I interviewed two federal judges at length and
asked them to share some do’s and don’ts for lawyers who appear before them at
sentencing. Future articles in the series will feature interviews with other U.S.
district court judges.

Alan Ellis

Senior Judge Jed Rakoff of the Southern District of New York emphasizes how important it is to “know
your judge.” If you are not familiar with him or her, ask other lawyers, particularly the federal defender
in the district. A judge’s former law clerks are another good source of information. One of the things
that you may want to ask them is whether the judge reads sentencing memos and character letters, and
how long those letters should be.
“The number of character letters is not that important, it’s quality that
counts,” says Judge Rakoff. “What I am looking for is good deeds that are
unknown to others. For example, a defendant who has done something
for a neighbor without any thoughts of obtaining anything in return.” He
also notes that one thing a character letter should not state is that the
writer “can’t believe that the defendant did what he was convicted of.”
Data and statistics from the court, the other federal courts in the state,
the circuit and nationwide, mean “zilch” to Judge Rakoff. “However, if
you have a case on point that is factually and legally close to your case,
wherein another judge in the district has imposed a relatively low
sentence, it carries some weight with me — assuming, of course, that I
know and respect that judge,” he says.
U.S. District Judge Jed Rakoff

Judges want to hear from your client at sentencing, Judge Rakoff asserts. He suggests that if your client
can make a good allocution, “don’t save him until the end of the sentencing after hours’ worth of legal
argument.” It is acceptable for a defendant to read his allocution, provided it sounds like the client’s
own words rather than something scripted by his or her lawyer.
On the other hand, Judge Rakoff is wary of victim impact statements that urge a particular sentence.
“What do they know about the federal criminal justice system?”
Nor is he a big fan of the sentencing guidelines. He advises lawyers to avoid wasting a judge’s time
addressing guideline issues unless they are absolutely crucial to the case. He especially disfavors
boilerplate citations to Booker and the 18 U.S.C. §3553(e) factors.
On the other hand, Judge Rakoff welcomes a reasonable, well-principled sentence suggestion. However,
he warns that a lawyer can lose credibility by requesting an unreasonably low sentence. “Also, it is a
mistake to vouch for your client unless you are sure of what you are saying,” he adds. “A lawyer’s
reputation for veracity is very important. We judges talk among ourselves about lawyers and their
credibility.”
Asked what a lawyer can do when he/she has a client who has been
convicted of a exceptionally heinous offense, Judge Rakoff contends that
there generally is something good to be said about everyone. “I don’t
know a single judge who doesn’t recognize that he has a human being in
front of him being sentenced,” he says.
Senior Judge Mark Bennett of the Northern District of Iowa agrees that
lawyers should minimize citations in their sentencing memoranda. “I get
annoyed when lawyers cite Booker and the 18 U.S.C. §3553(a) factors, as
if I didn’t know the law,” he says. He also recommends that sentencing
memoranda ideally should be between 10 and 20 pages and cautions,
“Don’t repeat what is in the pre-sentence investigation report.”
U.S. District Judge Mark Bennett
As for sentencing recommendations, Judge Bennett often will give a lower sentence than recommended
by the attorney. He admits that while this might embarrass a lawyer who is supposed to be zealously
advocating for a low sentence, he never holds the defendant to the lawyer’s recommended sentence,
especially if he thinks the client deserves less.
Judge Bennett reminds us that if a ridiculously and unreasonably low sentence is recommended, the
lawyer loses credibility. “If a lawyer every once in a while vouches for a client who he knows, that’s OK
with me,” he explains. “If a lawyer does it repeatedly, on the other hand, it is worthless. It is particularly
useful if I trust the lawyer’s judgment.”
Judge Bennett believes that allocution also is very important. In fact, he has published on allocution and
is a noted authority on the subject. “I like to have a conversation with the defendant,” he says. “That’s
one reason allocution is very important to me. I read every character letter, but I don’t like it when the
writer tells me what the sentence should be.”
The defendant’s community service carries weight with Judge Bennett. “If I am considering probation, it
can tip the scales,” he notes. Restitution is important, too, although he cautions that a defendant will

not be able to buy his way out of prison. Restitution may, however, result in a shorter sentence.
Asked about difficult cases, Judge Bennett says that he finds egregious white collar cases that have
innocent victims and a defendant who has acted out of greed. “I am not going to be very sympathetic
unless there is a strong mitigation factor like addiction, mental illness or good deeds in the client’s past,”
he says. “I find it very helpful if the defendant has done good deeds,” especially if a character letter
describes a defendant’s good deeds. By way of example, he points to “those cases where a defendant
has mowed the lawn of an elderly neighbor or something else that few others would have known about.
I appreciate community service, particularly if a defendant has performed it prior to sentencing, and
there is a good letter from the agency asking that the defendant be allowed to return to the community
performing community service.”
He adds that he appreciates “defendants who attempt treatment for substance abuse. Even if they have
relapsed, I understand relapse is a part of addiction and I won’t hold it against the defendant.”
In child pornography cases, risk assessments are important to Judge Bennett, who emphasizes that
“whenever you are going to use an expert, I put a lot of stock in an expert who I know and respect.”
Judge Bennett describes sexual contact offenses as “troubling.” “In child pornography cases, if the
defendant did not believe what he was doing was a crime, I will consider that as a mitigation factor,” he
says.
As for psychological reports, Judge Bennett finds it is sometimes better for a lawyer to present a solid
report rather than bring in an expert witness and subject him to cross-examination. Again, the report is
more likely to be influential if the judge knows and respects the expert who made it.
Judge Bennett puts a lot of stock in collateral civil consequences, particularly if an individual in a small
community is shunned by the neighbors. “This has a big impact on me,” he says.
As for data and statistics, Judge Bennett agrees with Judge Rakoff and puts little stock in them, but notes
that “it is important, since I sentence so many people, if a defense lawyer reminds me of a particular
sentence that I imposed in a particular case that is similar.”
Also like Judge Rakoff, if Judge Bennett knows and respects a fellow judge, it is often helpful to point out
that, in a very similar case, the other judge imposed a sentence that the lawyer is advocating for his own
client. Otherwise, Judge Bennett says that data and statistics have virtually no impact on his sentencing
decision.
Asked about sentencing videos, Judge Bennett says that he’s not yet seen one, but he has seen “day in
the life” videos in civil cases, and finds them often to be impactful. He advises that even pictures could
be helpful.
When asked if they are willing to entertain requests for a judicial recommendation to the Bureau of
Prisons for designation and placement, Judge Bennett said he would never recommend a facility that he
was not familiar with without discussing it with the defendant and counsel.
Judge Rakoff shared that he almost always recommends the facility requested by defense counsel.
As for voluntary surrendering, Judge Bennett says that except for those defendants who are mandatorily

detained at plea or verdict, he makes “an individual assessment of the statutory factors.” He adds that,
“if the government agrees, I always allow self-reporting and sometimes allow it over the objection of the
government, especially if the defendant is not a current drug addict.” Judge Rakoff says he always
agrees to a self-surrender, saying, “I’ve never had a defendant fail to appear when he is supposed to.”
Conclusion
In my nearly 50 years of practicing federal criminal law, I have appeared before judges across the
country, and have worked with many defendants and attorneys. Yet, there is always more to learn,
which is what has been so fascinating about the process of interviewing the judges for this series.
As I analyzed the information shared during the interviews, some consistent themes became apparent.
First and foremost, judges feel criminal defense lawyers are falling down on the job when it comes to
sentencing. Simply stated, judges say they are not getting the information they need during the
sentencing phase of a case.
While the judges appreciate a lawyer’s vigorous defense of their client, lawyers are cautioned to
remember that the court is your audience. For example, recommending a ridiculously low sentence to
impress your clients damages the creditability of the other aspects of the information presented in the
judges’ eyes.
When asked which of the cases coming before them the judges find most challenging, the judges were
in agreement: while collar cases where vulnerable people have been defrauded. Lawyers need to do an
effective job at humanizing such clients. Future articles in the series will explain how.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He was awarded a Fulbright Senior Specialist Award
by the U.S. State Department to conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
[1] http://www.americanbar.org/content/dam/aba/publications/criminal_justice_magazine/2015_fall_c
j.authcheckdam.pdf
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Views From The Bench On Sentencing Representation: Part 2
Law360, New York (March 15, 2016, 10:44 AM ET) -In the first article published in this series on March 1, 2016, I shared some do's and
don’ts for lawyers representing clients during sentencing. This information was
gathered during interviews conducted with Judge Jed Rakoff of the Southern District
of New York and Senior Judge Mark Bennett of the Northern District of Iowa. For
this second article in the series, I interviewed Judge Patrick J. Schiltz of the District of
Minnesota and Judge Robert N. Scola Jr. of the Southern District of Florida.
Judge Patrick J. Schiltz and Judge Robert N. Scola, Jr. could not have two more
dissimilar backgrounds.
Alan Ellis
Judge Schiltz was editor of the Harvard Law Review and clerked for the late U.S.
Supreme Court Justice Antonin Scalia. He helped found the University of St. Thomas School of Law.
Judge Schiltz was a George W. Bush appointee in 2006.
President Obama appointed Judge Scola to the district court in 2011. Prior to that, he was a state court
judge in Miami. Before that, he was an active criminal defense practitioner serving for one year as the
Miami chapter president of the Florida Association of Criminal Defense Lawyers.
Both judges were asked how they determine whether a defendant feels remorseful about his crime.
Both answered with their version of “actions speak louder than words.” Judge Scola said, “I’d rather
have 50 character witnesses pay $100 each toward the defendant’s restitution than to provide 50
character letters. Making reasonable efforts to pay restitution is
one indication of sincere remorse.” He added, “If your client is
leasing a car for $900 a month while on bond and pays no
restitution, that’s not going to help him.”

U.S. District Judge Robert N. Scola Jr.

Judge Scola further commented that if a defendant is ordered to
pay a large amount of restitution, he doesn’t expect that the
defendant is going to be able to pay the full amount. “If the loss in
the case $1 million, but the defendant only received $10,000 for
his participation, he should pay that amount back or offer to do so
with arrangements.” Judge Scola gave examples of what he
considers real efforts for restitution, saying “If he has equity in a
home, he should get a home equity loan. If his family and friends
truly love him, they should help him.” In other words, do what

you can. On the other hand, he added, “I don’t want to have a defendant offer to pay restitution only if
he stays out of jail. No quid pro quo.”
Judge Schiltz shared his thoughts on how a defendant can demonstrate that he is sincere about turning
his life around. He recommends your client “[g]o get a job. Work at McDonald’s. Go back to school or
get your GED. Do something.”
When asked his opinion about the best thing a lawyer can do when representing a defendant who has
committed a particularly reprehensible crime, Judge Schiltz first shared that the hardest cases are those
involving white collar “con men.” He then commented, “You need to show me your client is not a con
artist at heart; that he is not a psychopath or a sociopath. If there is a mental illness that contributed to
the commission of the crime, let me know about it.”
Both judges also shared their pet peeves. For Judge Scola, these include (1) lawyers who do not submit
presentence memorandums, those who submit them on the eve of sentencing and those who submit
poorly prepared ones; (2) lawyers who give him boilerplate Booker and its progeny citations in a
presentence memorandum; (3) lawyers who ask for ridiculously low sentences; (4) lawyers who don’t
prep the defendant or character witnesses prior to the hearing; (5)
lawyers who don’t interrupt their clients who, during allocution,
start digging a hole for themselves; and (6) lawyers who forget that
the court is the audience and put on a useless show for their client,
family and friends.
So, what makes a positive impression on Judge Scola? “I am very
impressed with lawyers who show good legal advocacy in their presentence memorandum, particularly as to disputed guideline
issues,” he said. He appreciates lawyers who get him everything he
needs well in advance of the hearing, suggesting that if you have five
or six good character letters, you should “put them in the sentencing
memorandum, quote from them, and attach them as Exhibit. A. Put
the rest in another exhibit.”
U.S. District Judge Patrick J. Schiltz

Judge Schiltz bemoans the quality of lawyering he frequently sees at
sentencing. “Practicing criminal law in federal court is largely federal
sentencing,” he said, and correctly points out that 97 percent of defendants plead guilty and appear
before for sentencing. In 10 years of trying criminal cases, he says the conviction rate before him has been
close to 100 percent. With these types of statistics, Judge Schiltz says, “It’s surprising how many otherwise
competent attorneys 'punt' at the sentencing hearing.” Simply stated, “I don’t get the help I’d like.”
Judge Schiltz says that he picks a range of months before he comes into court with a written explanation
in support so the written submission of counsel is very important. “I don’t want 40 pages of regurgitated
Booker and 3,553 factors but rather a handful of heart felt letters,” he says. “Six to eight pages would be
ideal, but no more than 20.” He strongly added, “Tell me something I don’t know about your client.”
Judge Schiltz recommends that lawyers carefully screen character letters before submitting them. He said
that he appreciates learning about a good deed that is not otherwise known about the defendant. He
gave an example of “a defendant who, during a heavy snowstorm, shovels the sidewalk of an elderly
disabled neighbor.” Judge Schiltz feels that inarticulate character letters that give examples of a
defendant’s kindness often come across as more genuine.

The bottom line for both judges is that it is essential to humanize your client as much as possible.
Judge Scola says that live witnesses should speak for two minutes at most and share why the defendant is
a good husband, brother or son. They should not read what they are saying. “I am looking for the human
element,” he comments. He feels that character letters and character witnesses are helpful if they can be
truly incisive to whom the person is, why they did what they did and why they are unlikely to do it again.
Like Judge Schiltz, Judge Scola is “touched by genuineness.”
Allocution generally makes no difference in Judge Scola’s sentencings. In 5 percent of cases, it might
actually hurt a defendant. “On the other hand, I once had a defendant appear in front of me thank me for
appointing his CJA lawyer and explained why he felt he was treated fairly by the system. I was impressed
by his insight and his appreciation and I gave him a lower sentence than intended.”
In part 1 of this article series, Judge Jed Rakoff said that he doesn’t know any judge who doesn’t
appreciate the fact that he has a human being appearing in front of him. Judge Schiltz agrees. “Help me
appreciate that the defendant is a human being who will spend years in a cage.” Judge Scola echoed the
same sentiment.
Judge Schiltz readily welcomes a lawyer’s recommendation of a sentence, saying that some attorneys
have a real “knack” for making well-reasoned, principled and appropriate recommendations. However, he
also warned that he will dismiss recommendations that are unreasonably low. He conceded, however,
that “in fact, if I go down in court from my written number, it’s not that much.” He further comments that
“going from 48 to 44-46 months is typical, and I do this only if I learn something in court that I didn’t know
before.”
Interestingly, Judge Scola views his discretion more narrowly than Judge Schiltz, pointing out that he
wants to give the lowest possible sentence in accord with the sentencing guidelines, 18 USC §3553 and
Eleventh Circuit precedent. “I am very mindful that the Eleventh Circuit requires a valid reason for a
variance and also a justifiable reason for the amount of the variance,” he says. “I try to impose a sentence
that will not be overturned on appeal.”
Indeed, Judge Scola has never had a sentence overturned on appeal in his four and a half years on the
bench. “The first job of a lawyer is to provide me with law on the disputed legal issues that will be upheld
by the Eleventh Circuit,” he says.
Both judges welcome evidence of the defendant’s community service, but less so when performed while
awaiting sentencing. A promise of future community service has no impact on sentencing. Those,
however, who have a history of community service before their arrest, and, better yet, before they knew
they were under investigation, receive very favorable consideration.
Judge Schiltz doesn’t like canned psychological/psychiatric reports by professional “hired gun” experts.
Also, if he sees that the report is based on inaccuracies about the offense, he says, “I am going to give it
little weight.” He says he is less concerned with appeals because, in the Eighth Circuit, it is hard to get
reversed, as long as no procedural mistakes are made and the basis for the sentence is adequately
explained.
Both judges are very concerned with disparity in sentencing, and want to avoid imposing disparate
sentences on defendants who have committed a similar offense with a similar criminal background. Judge
Schiltz says that if a lawyer wants to argue that another judge on the bench in the District of Minnesota

imposed a particular sentence, it won’t impact him unless the cases are “apples to apples” adding, “the
lawyer needs to be as specific as possible in showing me this.” Judge Scola says that while he is not
interested in what judges in California and New York do, he is interested in what judges in the Southern
District of Florida have done. Again, like Judge Schiltz, he said that he finds it helpful if a lawyer can
identify the particular case and state why it is similar to his or her case and why the particular judge did
what he did. Both judges indicated that they would welcome statistics on sentences imposed on similar
defendants who have committed similar offenses with similar prior records in their district and their
circuit and nationwide.
Both judges offered excellent suggestions. They want to know what a defendant will do once they get out
of prison. Having a support system is very important, said Judge Schiltz. “A defendant who has support, in
my opinion, is at a lower risk of reoffending. I might give a defendant who has good support a shorter
term of supervised release than a defendant who doesn’t have much support and may very well
reoffend."
Judge Scola suggests that, in a multidefendant case, if co-defendants have been sentenced earlier than
your client, attend that sentencing. “See what I have determined to be their guidelines. Learn how I feel
about the case. At times your client’s name will come up. Listen to what I say about him.”
Finally, both judges (and every judge I have interviewed so far) have a problem with child pornography
offenders. Judge Schiltz says, “I am post-Booker judge. The guidelines are a benchmark for me. A starting
point.” However, he added, “In child pornography cases, they are utterly useless.” In child pornography
cases, both Judge Scola and Judge Schiltz make a big distinction between offenders who have merely
looked at child pornography versus those who are trolling the Internet for potential victims, offenders
who actively distribute or produce it, or who have had contact or tried to have contact with a child. Both
judges say that they treat the former far more leniently than the latter, especially on first offenses.
Conclusion
In addition to the four judges that I have interviewed for parts 1 and 2 of this series, I have now
interviewed almost a dozen more. Two overall themes have emerged. First, judges want to see that your
client has internalized what he has done, what impact it has had upon his life, the lives of his victims, if
any, and, significantly, his family and close friends. Second, they find lawyers who regurgitate information
they already know to be useless and are put off by it. A common comment is: Tell me something I don’t
already know about your client.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
All Content © 2003-2016, Portfolio Media, Inc.
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Views From The Bench On Sentencing Representation: Part 3
Law360, New York (April 12, 2016, 10:24 AM ET) -As this "Views From The Bench On Sentencing Representation" series of articles
continues to develop, I have had the privilege of interviewing 12 federal judges to
date. Each of the judges, of course, has his or her own style and philosophy.
However, through conversations with each of them, I have recognized the value of
sharing the thoughts of the judges on specific topics. For this article, I asked a dozen
judges for their advice to lawyers who are representing a client in a particularly
challenging case.
I have joked that when the law is against you, argue the facts; when the facts are
against you, argue the law; and, when both are against you at sentencing, take the
probation officer out to lunch.

Alan Ellis

But seriously, what do you do when you have a client who has committed a reprehensible offense with a
record as long as your arm? I asked a number of federal judges for
their answers to this question.

U.S. District Judge John R. Adams

First of all, many judges feel that mental illness is rampant among
criminal defendants. Universally, they welcome psychiatric and
psychological reports, but caution that they are only going to give
these reports weight if they are credible. Judge John R. Adams of
the Northern District of Ohio in Akron, who has a reputation for
being a tough sentencer, says, “What I find particularly useful is if
the parties agree that an independent expert should be appointed.”
He noted that his preference is
that the expert be a psychiatrist,
neurologist or other mental
health professional with an M.D.
degree. He notes, “A solid report
with live testimony can be very,
very helpful.”

Judge James S. Gwin, also of the Northern District of Ohio in
Cleveland, advises that, “If you have a case where the defendant has
committed a particularly egregious crime, emphasize something in his
background that demonstrates possible mental health issues.
U.S. District Judge James S. Gwin

Oftentimes, psychiatric troubles in the defendant’s past can be insightful. They can make a defendant
less blameworthy.” However, Judge Gwin noted that psychiatric and psychological reports secured only
for sentencing do not carry as much weight with him.
Judge Gwin recommends using any evidence of pre-indictment admission of guilt, especially admission
of guilt made to the victim. “A defendant who has apologized to his victim before arrest makes a good
impression on me, and if the victim himself asks me not to send a defendant to prison, I will take that
very seriously because I believe a lower sentence in such a case would be ‘just punishment.’”
Although most federal authority says disparity analysis should be compared with other federal
sentences, Judge Gwin says he also would be interested in knowing what a state sentence would be in a
similar case for a similar defendant with a similar background.
Judge Richard G. Kopf of the District of Nebraska in Lincoln is
interested in a defendant who has the capability of introspection
and who has come to grips with the impact of his offense on others-not just the victims but also those who are close to him. “I
particularly value a defendant who truly understands the harm that
he has done to these folks. One of the best allocutions I’ve ever
heard was ‘Judge, I want to atone for what I did to the victims and
my family. I deserve some prison time. I’ve hurt the victims, I’ve
hurt my family and I’ve hurt myself. When I get out, I’m ready to
take the following steps.’” Judge Kopf told me that he believed the
defendant and his statement had a big impact on the sentence.
As for the lawyer, Judge Kopf emphatically states, “I trust the
defense lawyer will tell me the ‘raw truth’ about his client. I like
lawyers to take an ethical approach at sentencing.”

U.S. District Judge Justin Quackenbush

U.S. District Judge Richard G. Kopf

Judge Justin Quackenbush of the Eastern District of Washington in
Spokane says that if a defendant has a substance and/or a mental
health problem, he looks favorably on defendants who seek
rehabilitation and treatment prior to sentencing. Better yet, prior to
being caught. Serious medical issues also are of importance to Judge
Quackenbush. He notes that general deterrence is not a major
factor, but says that positive family connections are an important
consideration. “A supportive family plays an important role in the
sentencing decision,” he says. Asked
whether he might recommend bringing a
supportive spouse to the Presentence
Investigation Interview, Judge
Quackenbush thinks that would be a good
idea. However, he stressed that he is
uncomfortable with a defendant’s young
children being brought to sentencing.

Judge Paul L. Friedman of the U.S. District Court for the District of Columbia
told me that his policy prior to sentencing is to meet one-on-one with the
probation officer. “I view the probation officer as a key advisor,” he says. He
says that prosecutors or their investigators usually talk to probation so he
U.S. District Judge Paul L. Friedman

highly recommends that a defense lawyer be an advocate for his client with probation and do whatever
he or she can to persuade the probation officer to look favorably at the defendant in this pre-sentencing
meeting.
“I also particularly like when an employer says that knowing everything he knows about the defendant
and what he has done he would welcome him back as an employee when he gets released from
custody,” added Judge Friedman.
Judge Walter Rice of the Southern District of Ohio in Dayton also is
very interested in psychiatric and psychological evaluations. “If the
offense is a particularly heinous one, I want to know whether mental
illness was a contributing factor, and, if so, whether the defendant is
amenable to treatment, as well as the prognosis upon the
completion of a treatment program.” Judge Rice is equally impressed
with a defendant who has, on his own, sought treatment for a drug
problem, particularly when he has done this prior to being caught.

U.S. District Judge Walter Rice

A key factor during sentencing is demonstrating whether the
defendant has “internalized” what he has done, why he did it, what
he has learned from it and why he is not going to do it again. Judge
Rice often will engage a defendant in conversation through
allocution in order to learn more about him. “I will ask a defendant
what he is going to do upon release from prison so that I can
determine whether I believe he is not going to re-offend.”

Judge Amy J. St. Eve of the Northern District of Illinois in Chicago
says that in very challenging cases, the best thing a lawyer can do is
to help her understand who the client is, why he did what he did,
and what can be done to ensure that he will not do it again. She
says she is very interested in mental health reports and wants to
see them well in advance of sentencing. “I like to question these
experts. The more information I have, the more informed decision I
can make.” Judge St. Eve finds it more helpful if the expert is
someone who has treated the defendant for a significant period of
time rather than someone who has just met the defendant at the
jail and interviewed him or her for two hours. She puts more stock
in these experts rather than a professional forensic expert. During
my interview, Judge St. Eve reiterated the point that “the best
thing a lawyer can do for me is to give me a complete picture of
who the client is.” Recidivism also is important to her. She wants to
U.S. District Judge Amy J. St. Eve
hear from a defendant what he intends to do to ensure that he
won’t reoffend. “Does he have family support? Is there a job
waiting for him? What is his criminal history? What are his plans upon release?” are the types of
questions she says she might ask.

Judge Neal Wake of the District of Arizona in Phoenix repeated that
what is important is that the defendant has internalized his crime and
takes ownership of his mistake. “The payment of restitution is a good
example of internalizing and owning the offense. Even as little as $25
a month demonstrates to me that the defendant is committed to
rehabilitation.” Family needs can be important to Judge Wake. “If a
defendant is going to be taken from his home, that carries little
weight with me because that’s part of the punishment. However, if
there is a special needs child who needs the defendant at home, that
could carry weight with me.”
Community service and good deeds done prior to the defendant’s
crime being discovered is a significant indication of a defendant’s core
values, says Judge Wake. “I try to look into a defendant’s heart to see
whether in fact he has realized his offense, owns his mistake and has
U.S. District Judge Neal Wake
taken steps toward rehabilitation. These also can have a big impact on
me.” Judge Wake has seen sentencing videos and welcomes them, particularly if they provide “new and
useful” information.
The majority of the judges interviewed feel that character letters can be meaningful. They all point out
that it is important for the lawyers to review the letters before
they are submitted to make sure they are not repetitive or simply
state what a good guy the defendant is. Instead, they all want
letters that give specific examples of good deeds and any special
needs of the defendant and his family.
Asked what a lawyer can do when he or she has a client who has
been convicted of an exceptionally heinous offense, Judge Jed
Rakoff of the Southern District of New York in Manhattan contends
that “there generally is something good to be said about everyone.
I don’t know a single judge who doesn’t recognize that he has a
human being in front of him
being sentenced.”
Judge Mark Bennett of the
Northern District of Iowa in
U.S. District Judge Jed Rakoff
Sioux City is known as a
relatively liberal sentencer.
Asked about difficult cases, Judge Bennett says that he finds
egregious those white-collar cases that have innocent victims and a
defendant who has acted out of greed. “I am not going to be very
sympathetic unless there is a strong mitigation factor like addiction,
mental illness or good deeds in the client’s past,” he says. “I find it
very helpful if the defendant has done good deeds, especially if a
character letter describes a defendant’s good deeds.”
U.S. District Judge Mark Bennett

When asked his opinion about the best thing a lawyer can do when
representing a defendant who has committed a particularly reprehensible
crime, Judge Patrick Schiltz of the District of Minnesota in Minneapolis also
shared that among his hardest cases are those involving white collar “con
men who prey on vulnerable victims.” He commented, “You need to show
me your client is not a con artist at heart, that he is not a psychopath or a
sociopath. If there is a mental illness that contributed to the commission of
the crime, let me know about it.”
Judge Robert Scola of the Southern
District of Florida in Miami suggests that,
in all cases, we lawyers take a page out
of the book from our death penalty
defender colleagues. He advises, “Don’t
U.S. District Judge Patrick Schiltz
wait to think about sentencing
advocacy.” In order words, since 99% of
one’s federal criminal clients will be facing sentencing, start
preparing the case for sentencing early on.
Conclusion
I’ve been asked how soon lawyers should prepare for sentencing in
a case. The answer is: as soon as the check clears. Judges,
U.S. District Judge Robert Scola
universally, want to know why our client did what he did, and why
he won’t do it again. One judge recommended that an independent
psychiatrist agreed upon by the parties would be the most credible expert. Along these lines, I often ask
the prosecutor in the case who he likes to use. I find their experts only too happy to work for the
defense occasionally and, of course, their opinions are virtually unassailable.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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Views From The Bench On Sentencing Representation: Part 4
Law360, New York (May 3, 2016, 11:29 AM ET) -Judge Cynthia A. Bashant of the Southern District of California in San Diego and
Judge Jon D. Levy of the District of Maine in Portland were both appointed by
President Obama in 2014 and confirmed at the same time. They preside literally on
opposite sides of the country, but have kept in touch exchanging ideas on judging,
including sentencing. Judge Bashant was formerly a state court judge who handled
both juvenile and criminal matters, and Judge Levy was formerly a state trial judge
and an associate justice on the Supreme Court of Maine. Lawyers consistently
describe both as “right down the middle” at sentencing. Like many judges, these
two jurists come out on bench with tentative guideline rulings and sentences in
mind.

Alan Ellis

Before the Proceedings Begin
In Maine, the judges convene a presentence conference in chambers
several weeks before the sentencing, which Judge Levy finds
extremely helpful. At the meeting, the lawyers are expected to discuss
any objections to the presentence report that they intend to raise at
the sentencing, any remaining documents or information that should
be exchanged prior to the sentencing, the nature of any testimony or
other evidence that will be required to resolve objections to the
presentence report, and whether there are any questions regarding
the Guidelines or the applicable law that deserve briefing. A schedule
for the submission of sentencing memos and exhibits is established, as
are the time, date and length of the sentencing hearing. This allows
the lawyers to schedule the sentencing around the availability of the
witnesses, victims, and family members who will attend.
U.S. District Judge Jon D. Levy

The presentence conference is a critical first step, says Judge Levy,
because it provides him insight as to the issues that the lawyers feel
are most consequential. This, in turn, influences how he prepares for the sentencing. “Effective defense
presentation at this stage can be very important to the ultimate outcome of the case. It is an
opportunity for the lawyer to direct my attention to the key sentencing issues. The information I receive
at the conference should be solid.”

Judge Bashant comes out on the bench and begins by announcing
her tentative sentence, including how she intends to rule on
disputed guideline issues. Therefore, it is very important that
counsel provide her with a sentencing memorandum at least one
week in advance of the sentencing hearing. Judge Bashant says,
“A lawyer should get me a sentencing memorandum at least one
week in advance because that is when I am going to start reading
the presentence report, any addendum and the parties’
sentencing memoranda. This is when I will first start developing
my tentative sentence. If the prosecution already has submitted a
sentencing memorandum, a late filing by defense counsel puts the
defendant ‘behind the eight ball.’”
U.S. District Judge Cynthia A. Bashant

Credible Sentencing Recommendations Welcomed

Like all judges I have interviewed so far, Judges Bashant and Levy don’t like boilerplate citations to
Booker, its progeny or 18 U.S.C. §3553 factors in sentencing memoranda. Judge Bashant also doesn’t
like cut-and-paste jobs, offering the advice to “tailor your sentencing memorandum to this particular
defendant.” While she doesn’t need to be reminded of pertinent case law, of course, she states, “If
there is good authority on a disputed guideline issue, I want to see it.”
Judge Levy gives great weight to the lawyers’ sentencing recommendations. “It is important that the
lawyers be clear on what they are asking for and the rationale for it. This is where focused advocacy is
critical because if they want me to adopt their recommendation, they have to link that recommendation
to facts that are in the record and sound reasons that support the sentence. There are occasions when
lawyers are not clear as to what sentence they would like me to consider imposing and the facts and
reasoning that support it.”
Judge Bashant also welcomes lawyers’ sentence recommendations, if they are well reasoned. “If the
recommendation is particularly low, it often causes me to question the lawyer’s credibility, not just on
the recommendation, but in other arguments he’s making.” In court, Judge Bashant wants counsel to
listen to her concerns and respond to them. She advises, “If I’ve given a tentative indication about how I
am going to rule on a particular guideline issue, and it is in the defendant’s favor, don’t argue it. On the
other hand, if I am going to go with the presentence report or the government’s position, then I want to
hear it argued.”
Lawyers often do their clients a disservice when they simply adopt what is in the presentence report
(PSR), according to Judge Bashant. “What I typically see in our district is for the 'Defendant’s Statement
of the Offense' section of the PSR to read 'Upon the advice of counsel, Defendant refused to answer any
questions, but adopted the facts outlined in the factual basis of the plea agreement as his statement of
offense.'” Judge Bashant says that while she understands that lawyers likely take this approach because
they fear their client may further incriminate themselves, it is her opinion that this is a missed
opportunity.
“This is a chance for the defendant to give his version of what he did, why he did it, why he is not going
to do it again and why this was aberrant behavior.” She thinks lawyers who do not allow their clients to
answer the probation officer’s questions sometimes do their clients a disservice, adding, however, that
she realizes that “it requires that a defense attorney spend time with a client preparing him for the
presentence interview beforehand. “Where a lawyer can play a large role is when there are facts that

are missing from the records — facts about the client’s background, motivation and future plans. That’s
where the lawyer’s role can become quite important,” says Judge Bashant.
When assured the defendant will not reoffend, Judge Bashant is looking for concrete examples. “For
example, in an unlawful immigration case, show me that your client has a job waiting for him back in
Mexico.” Employer letters stating that they know the defendant and would rehire him upon his release
from prison carry a lot of weight with Judge Bashant.
The same is true for Judge Levy. Also important to Judge Levy is what the defendant has done since
being apprehended. For example, if detained, has the defendant taken advantage of any rehabilitation
programming or performed a useful service like teaching other inmates a new job skill at the jail? “If the
defendant was on presentence release, I want to know what she or he has done during that period,
whether the defendant has made amends or paid restitution; was the defendant working and how did it
go; has the defendant received mental health or substance abuse treatment and what do the providers
have to say about the defendant’s progress; and generally anything that bears on whether the
defendant has taken meaningful steps to turn his or her life around.”
Judge Levy goes on to emphasize the importance of defense counsel establishing trust with him, as well.
“Don’t minimize the seriousness of what your client did.” In other words, if a lawyer can show that
he/she is on the same page with their client as to the seriousness of the offense, the chances of having
your other statements accepted by Judge Levy increase. In a difficult case, Judge Levy, like Judge
Bashant, feels strongly that the lawyer needs to “humanize” his or her client in explaining why the client
did what he did, why he won’t do it again, and why he is deserving of a light sentence. If there are any
aggravating factors, be sure to address them.
Judge Bashant is particularly interested in knowing why the offense was committed. “Was it done
because the defendant was in financial straits? If so, I want to know the defendant’s plans for the future
so that this doesn’t happen again,” she says. “I am very interested in why the defendant will be able to
make a go of it, particularly if his crime was committed for economic reasons.”
Allocution Is Serious Business
Like most judges I’ve interviewed, these two judges both take allocution very seriously. “Allocution
matters,” says Judge Levy. “I will never hold poor communication skills against a defendant,” he
emphasizes. What’s important is whether he is persuaded that the defendant is sincere and
demonstrates insight about the crime and the actual changes the defendant must make in order to live a
positive and successful life. He observed, “I am mindful that a highly educated sociopath may deliver an
eloquent allocution. If I conclude that a defendant is not sincere, that will work against him..”
Judge Bashant doesn’t want the defendant to apologize to her. “I want him to apologize to the victim
and his or her family, particularly if they are in the courtroom. Just like a parent with a child who has
done wrong, I am looking for ‘insight’ from the defendant,” she says. She wants lawyers to know that
she will dialogue with their client.
Do Psych Evaluations and Character Letters Make Any Difference?
Asked for her views on mental health reports, Judge Bashant responded that they could be helpful only
if the evaluator has spent a considerable amount of time with the defendant. “A report where the
expert has spent 50 minutes with the defendant and has concluded that he or she is not a risk to

reoffend is not particularly helpful,” she shared. A lawyer, therefore, should not hesitate to submit a
report by a mental health professional who has treated the defendant for a significant period of time
rather than one from a professional forensic expert. “I recognize that clinicians who have spent a lot of
time with their patient may come across as advocates,” says Judge Bashant, but, so, too, forensic
experts also often seem to be advocates. She is particularly interested in knowing whether the offender
has a diagnosable mental health disorder that may have contributed to the commission of the offense
and which is treatable.
Judge Levy finds psych evaluations to be helpful in determining why the defendant did what he did and
the likelihood of recidivism. He is familiar with many of the experts who testify in Maine, and he will give
serious consideration to any assessment that credibly demonstrates that the expert has exercised
independent professional judgment. Like Judge Bashant, Judge Levy welcomes a report from a treating
professional, though he has concern that the expert may be acting as an advocate as opposed to an
evaluator. “In any event, I want to know the risk of the defendant reoffending.” Judge Levy commented.
He is of a mixed mind when it comes to the expert testifying in court. On one hand, it makes the expert
subject to cross-examination and allows Judge Levy to question the expert. On the other hand, he
doesn’t want the expert to simply “parrot” what he says in his report.
Character letters are important to Judge Bashant, and she finds them very helpful if they demonstrate
that the writer knows what the defendant has done and then explains why this is aberrant behavior
unlikely to recur if the defendant is a first offender. She is “interested in the protection of the public.”
Both judges welcome community service recommendations as alternatives to incarceration. Judge
Bashant is impressed if the community service is related to the offense, for example, a talk to school
groups about the problems of drugs. If the defendant has previously or is currently performing
community service, Judge Levy finds it helpful to receive a detailed letter from the director of the
agency that discusses the defendant’s work ethic, attitude, relationships with coworkers and actual
contributions to the agency’s mission. “I will consider whether the continued service the offender
wishes to perform is a needed service to the community and measure that against the need for
incarceration. It all goes to just punishment,” he says.
Judge Levy is interested to receive comparative sentencing information that describes the sentences
imposed by other judges in comparable cases.
Collateral civil consequences are important to Judge Bashant, who said that, with San Diego being so
close to the Mexico border, “if a long-term, legal, permanent resident with an American family is going
to be deported, I will take this into consideration when deciding the appropriate punishment.”
In short, both judges want lawyers to “humanize” their clients. Judge Levy is equally concerned about
collateral civil consequences and believes it is incumbent on defense counsel to identify and explain
those consequences in a sentencing memorandum or at sentencing.
Conclusion
Judge Bashant and Judge Levy, like most of the judges I’ve interviewed, want counsel to address the four
“why” questions: (1) Why did the defendant do what he did? (2) Why was the behavior out of character
with an otherwise law-abiding life? (3) Why is he unlikely to reoffend? (4) Why should they cut him a
break?.

Virtually all want to see that the defendant has internalized what he has done so that they can
determine whether he has seriously taken responsibility and is truly remorseful. Allocution can play a big
part in humanizing the defendant. A lawyer needs to carefully prepare his or her client for this.
Your overall purpose needs to be humanizing your client. Tell a compelling story. Tell the judge
something new, something she or he doesn’t already know. I keep hearing the words “trust” and
“credibility” from the judges. Attorneys would be wise to keep this in mind, especially with respect to
the information presented, arguments made and sentences recommended.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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Views From The Bench On Sentencing Representation: Part 5
Law360, New York (June 15, 2016, 11:07 AM ET) -Criminal defense lawyers consider Judges John R. Adams and Otis D. Wright II tough
sentencers. Judges Justin L. Quackenbush and Walter H. Rice are viewed as being at
the opposite end of the spectrum. With their reputations, it was interesting to learn
how similar they were on what constitutes good defense sentencing advocacy.
Judge Quackenbush sits in the Eastern District of Washington in Spokane and Judge
Rice sits in the Southern District of Ohio in Dayton. Both were appointed in 1980.
Judge Adams, of the Northern District of Ohio in Cleveland, was appointed in 2003.
Judge Wright sits in the Central District of California in Los Angeles and took the
federal bench in 2007. All but Judge Quackenbush were former state court judges.
Alan Ellis
Allocution
Judge Mark W. Bennett of the Northern District of Iowa, whom I interviewed in part 1 of this series, has
written on the importance of allocution in the article “Heartstrings or
Heartburn: A Federal Judge’s Musing on Defendants’ Right and Rite of
Allocution,” which was published in March 2011 issue of The
Champion. He followed this article with a survey of fellow judges
which showed the high value most place on allocution (“A Survey and
Analysis of Federal Judge's Views on Allocution in Sentencing,” 65 Ala.
L. Rev. 735 (2013)).
All of the judges here agree on its importance.
Judge Quackenbush, a 37-year jurist, likes to
hear a defendant allocute at sentencing, even
if he is reading from written notes, unless, of
course, the lawyer drafted those notes.
U.S. District Judge Justin L. Quackenbush

Judge Rice agrees, saying, “I can oft determine
a defendant’s sincerity during a colloquy at
sentencing. I often engage the defendant in conversation so I can learn more
about him.” He also commented that he does not want to hear a canned speech.
“I come out on the bench with a tentative range of sentence in mind, but a good
allocution can cause me to impose a lower sentence. I may ask the defendant if
he has harmed others and I may ask him what he plans to do about it.”
U.S. District Judge Walter H. Rice

Judge Adams says, “Sentencing is very personal. The more I see a
defendant, the more I get to know him.” Judge Wright notes, “I want the
unvarnished truth. It can really help if I believe that they are sincere. I
can tell whether a defendant is being sincere by what he says in court.”
Judge Adams comments, “A defendant’s allocution is generally more
important than what a lawyer says at sentencing. I don’t want to have
the defendant making excuses for his conduct.”

U.S. District Judge John R. Adams

Judge Adams doesn’t want to see a defendant wallow in self-pity. “He
should start his allocution by apologizing to the victims. I also want to
see what a defendant has done in an attempt to make the victims whole,
particularly in white collar fraud cases. If I see a presentence report that
says the defendant has spent a lot of money on luxuries and has nothing
left to pay back restitution, I get very annoyed.”

Similarly, Judge Wright will hold it against a defendant if he feels that your
client has not done what he could have to make things right with his
victims and says it is important for the defendant to make restitution prior
to sentencing, particularly where there are vulnerable victims. “I will
communicate to these victims that the defendant will not hurt you again. I
want victims to know that I care about them. It is important to me that a
defendant tries to make things right.”
One of the key points made by the majority of the judges that I’ve
interviewed is the notion of whether a defendant has “internalized” what
he has done, why he did it, what he has learned from it and why he is not
going to do it again. Judge Rice will often ask a defendant what he is going
to do upon release from prison in order to determine whether the
offender is likely to re-offend. “I often engage a defendant in allocution so
I can hear more about him.”

U.S. District Judge Otis D. Wright II

This is not to say that a lawyer need be a potted plant during the sentencing. Judge Quackenbush
suggests it is important for lawyers to present any favorable information to the U.S. probation officer
prior to the preparation of the presentence report. “Get it to the probation officer early. It is extremely
helpful if provided even prior to the PSR interview itself,” he recommends.
Judge Adams stresses how important it is that the defendant be honest with his probation officer. He
likes to meet with the probation officer prior to sentencing to get an idea of how honest and forthright
the defendant has been.
The Lawyer’s Credibility
All four of these judges stress the importance of the lawyer’s credibility. Judge Rice says, “Lawyers need
to be candid with me. They should not whitewash their client’s crimes. I don’t want a lawyer to
sugarcoat his client or the offense.” For example, if the defendant has a bad record, say so, but explain
what you want me to understand about this record and about the likelihood of rehabilitation.
Judge Rice also wants help in fashioning the best sentence. For example, he appreciates it when a
lawyer poses a well-reasoned alternative to incarceration.

Judge Wright doesn’t want to feel that he’s being manipulated. “The best thing a lawyer can do is to
start out by making sure that he and I are on the same page.” For example, in a particularly
reprehensible case, he wants the lawyer to acknowledge that the offense is, indeed, a heinous one if it
is. “Once we are both in agreement as to what the client did and how victims have been impacted by it,
that lawyer has a lot of credibility going forward. When I see that the lawyer and I are talking about the
same defendant and the impact their actions had on the victims, I oftentimes will give the defendant a
lower sentence than the attorney even asked for,” he shared.
Lawyers who make frivolous arguments turn off Judge Adams. “It is important that a lawyer put
together a good sentencing memorandum and make a good presentation in court,” he shared. Judge
Quackenbush expects a lawyer to cite cases involving important guidelines issues. Mindful that the
presentence report always contains the government’s version, Judge Rice says, “It’s incredibly important
for the defense lawyer to object to erroneous statements, even if they don’t impact the guidelines
because they will follow the defendant throughout his time in the Bureau of Prisons.” He also says that
he wants a picture of the defendant that is different from what is in the presentence report. “A good
lawyer knows how to humanize his client. If the lawyer is going to make claims about a defendant being
in poor health or family members suffering, he or she should give me evidence to support that claim,”
he says.
While three of the judges welcome a lawyer’s sentencing recommendation, they all agree that a critical
mistake they see lawyers make is to ask for too low of a sentence. Attorney sentencing
recommendations are less important to Judge Adams; however, he notes that, “if a lawyer suggests a
sentence within the realm of reasonable, I’ll take it into consideration.” Judge Wright went on to say
that while a lawyer should not “take himself out of the conversation by asking for too low a sentence, he
should never worry about asking me for a higher sentence than ultimately imposed. After all, a client
who gets a relatively low sentence is not going to be unhappy with what his lawyer did.”
All judges find that the earlier a lawyer can get his sentencing memoranda filed the better. None of
them like boilerplate citations to Booker and the 3553 factors. As Judge Rice said, “If I don’t know it by
now, the republic is in danger.” All of these judges expect the lawyer in a sentencing memorandum to
tell them something they don’t already know.
Positive family connections are very important to Judge Quackenbush, who says, “A very supportive
family plays an important role in my sentencing.” Asked whether he would recommend bringing a
supportive spouse to the presentence interview, he says that this might be a very good idea.
If a defendant has a substance abuse and/or mental health issue, Judge Quackenbush looks favorably on
getting treatment prior to sentencing.
All of the judges are concerned with unwarranted disparity. Judge Quackenbush is interested in
nationwide sentencing statistics and recommends that lawyers provide them at sentencing. “Sentencing
statistics from the United States Sentencing Commission should be consulted as those statistics show
other judges have often departed from ‘draconian’ guideline ranges; for example, child pornography
possession cases.”
Psych Reports and Letters from Family, Friends and Employers
The judges differ about psych reports. They are not especially important to Judge Wright, who feels
many of them come from “hired guns.” On the other hand, he says that if he appoints the expert or the
report comes from the Bureau of Prisons, they may carry substantial weight. “The timing of the exam is

important,” he says. “The earlier in the process, the better. Not just after the verdict or plea and before
sentencing. In fact, if the report was done prior to the defendant being caught having been aware that
he was under investigation, it will receive even more credit.”
Judge Adams finds it useful when the parties agree that an independent expert should be appointed,
commenting that, “it is very important that a defendant make full disclosure to the examiner as to what
brought him into court.” If a defendant has a substance or a mental health problem, Judge Quackenbush
looks favorably on his getting treatment prior to sentencing.
Judge Rice notes that he likes to see a psych evaluation and even orders them in child pornography and
child sexual exploitation cases, adding that if the defendant has committed a particularly heinous
offense, he wants to know whether or not there is a mental disorder which contributed to its
commission and, if so, whether the defendant is amenable to treatment and, if so, what his prognosis of
the success of treatment. He also is impressed with a defendant who has, on his own, gotten treatment
for a substance abuse or mental health problem.
Judge Adams notes, “A solid psych report followed by live in-court testimony can be very, very helpful.”
By and large, the judges find it useful to engage the examiner in the court in questioning. Judge Adams
looks for consistency from the defendant. “Oftentimes he will tell his pretrial services officers that he
has no drug and alcohol problem and then tell the psych examiner that he does.”
Character letters can be important to the judges, unless they are form letters. All agree that, to be
credible, the writer should acknowledge that he/she is aware of what the defendant has done.
Judge Quackenbush suggests that counsel submit no more than four or five character letters. All the
judges agree that it is the quality that counts, not the quantity.
Letters from employers who indicate that they know what the defendant has done but nevertheless are
willing to offer his job back when he gets released from prison particularly impresses Judge Wright.
Offenders who perform community service by “using their acumen in keeping a not-for-profit alive
when it otherwise would go out of business can have a considerable impact.” A defendant who, on his
own and prior to sentencing, has demonstrated an intention to pay his debt to society by performing
community service impresses Judge Rice. He recalls one notable case where the director of the agency
lauded the defendant’s service and urged him to allow him to perform community service rather than
be incarcerated, saying how important the defendant’s help was to keeping the agency afloat.
If the presentence report says that defendant is the sole supporter of his family, the lawyer should give
examples of this. For example, Judge Quackenbush recommends that, “if there is an elderly family
member who will suffer as a result of his incarceration, I want to know precisely how. The lawyer needs
to bring this to life.” However, none of the judges is comfortable with the defendant bringing young
children to the sentencing.
Judge Adams allows character witnesses to testify at sentencing, and says he will ask character
witnesses if they understand what the defendant did.
Restitution
The judges agree that restitution can demonstrate sincerity. Judge Wright says that, in a case where

there are vulnerable victims and the money can’t be found, if he believes that a defendant is secreting
the money with the hope of spending it when he gets out, “I will do whatever I can to make sure that he
doesn’t get out to spend the ill-gotten gains.” Judge Wright expects a defendant to make restitution, or,
in other words, to: “Put his money where his mouth is. I want heartbroken, vulnerable victims to know
that I take what happens to them very seriously. My sentences will reflect this, particularly where I
believe a defendant has not done what he could have to make things right with his victims,” he says.
Similarly, Judge Adams says, “If I see a presentence report that says the defendant spent a lot of money
on luxuries, but has nothing left to pay back on restitution, I get very annoyed. A defendant needs to
acknowledge what he has done and do his very best to make the victims whole.”
It is very important to Judge Adams that a defendant disclose all of his assets. “If I learn that the
defendant has been hiding or transferred assets to avoid paying restitution, it will be very harmful to the
defendant,” he says. Like Judges Adams and Wright, Judge Quackenbush has a problem with defendants
who he perceives are hiding assets, particularly where restitution is in order.
Conclusion
One of the best things a lawyer can do is to make sure he/she and the judge are on the same page at the
outset of the sentencing process. The more judges I’ve interviewed, the more I’ve come to appreciate
how important allocution is. Clients can often sell themselves at the sentencing hearing. It is essential
that we prepare them for allocution and the fact that judge may engage them in conversation.
The judges are looking for “internalization.” While it is helpful for us to explain why a client did what he
did, what he has learned from it and why he’s not going to do it again, it’s better when it comes from
the defendant.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
All Content © 2003-2016, Portfolio Media, Inc.
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Views From The Bench On Sentencing Representation: Part 6
Law360, New York (July 20, 2016, 3:53 PM ET) -Part 3 of this series included interviews with 12 U.S. district court judges on the
topic of sentencing advocacy for the challenging client who has committed a
heinous offense with a serious prior record as an aggravating factor. Judge James S.
Gwin of the Northern District of Ohio in Cleveland was one of those judges. My
interview with Judge Gwin was conducted during the pendency of an appeal,
United States v. Ryan B. Collins. Collins was found guilty of receiving, distributing
and possessing child pornography and Judge Gwin sentenced Collins to five years.
The sentencing guideline range was 216-267 months.
Alan Ellis
At sentencing and after the verdict, Judge Gwin disclosed he had polled the jury to
ask them what they believed to be an appropriate sentence. With one exception,
every jury recommended a sentence of less than half of the five-year mandatory minimum
accompanying Collins’s offenses.
On appeal, the government objected to the polling, challenging the judge’s use of the jury poll.
On June 29, 2016, the Sixth Circuit found that the propriety of jury
polling in imposing a sentence was an issue of first impression, the
court of appeals, noting that federal law provides a sentencing
judge with the unfettered discretion as to the information received
in determining his sentence, found that Judge Gwin’s considering
the jury’s sentencing recommendation as part of the sentencing
process did not conflict with his ability to properly weigh the
Section 3553(a) factors and craft an appropriate sentence. The five
years was also held to be substantively reasonable.
Among other nontraditional federal sentencing factors, Judge Gwin
considers what a state sentence would be in a similar case with a
similar defendant with a similar background, noting that 18 U.S.C.
§3553(a) says that courts should avoid unwarranted disparity for
U.S. District Judge James S. Gwin
offenders who engage in “similar conduct.” He notes that this
reference to “similar conduct as opposed to similar offenses, allows
me to look at state sentences. To the extent that cases say that a judge should not consider state cases
for similar conduct for a defendant with similar backgrounds, I think they are wrong.”

Judge Gwin often views a defendant who has been dealt a seemingly bad hand as often being less
blameworthy than an individual born to advantaged circumstances.
On the other hand, Judge Amy J. St. Eve of the U.S. District Court for the
Northern District of Illinois in Chicago will automatically not hold the fact
that the defendant comes from a privileged background against him. In
white collar cases, she is most concerned where there are victims. Judge St.
Eve, who has been on the bench for 14 years, was one of the youngest
judges ever appointed to the federal bench at age 36. She believes in the
importance of mental health reports and wants to see the psych report in
advance of sentencing. It may surprise readers to learn that, as with many
judges I’ve interviewed, she also prefers to hear from the expert at
sentencing, commenting, “I find it most helpful if the expert is somebody
who has treated the defendant for a significant period of time rather than
somebody who has just gone over to the jail and interviewed him for two
hours.” Judge St. Eve likes to question these experts. “The more
information I have; the more informed decision I can make,” she added.

U.S. District Judge Amy J. St. Eve

Judge Paul L. Friedman of the U.S. District Court for the District of Columbia
in Washington, D.C., who has been described by lawyers as one of
“the smartest and best judges”[1] on that court says, “Explain to me
why, after I had to sentence a low-level drug offender to a
mandatory minimum of 10 years, I should give probation to your
white collar crime client, who has led a previous life of luxury and
didn’t need to commit his crime, so that he can get back to his
country club.” Judge Friedman advises attorneys to not routinely
ask for probation and he recalls a case where defense counsel said,
“Judge, we are not asking for probation in this case. We don’t
believe that it is appropriate in this case; however, we believe that
the guidelines are too high and what the prosecutor is asking for is
also too high and would recommend that you impose the following
sentence and this is why.” In that case, as well as in a fair number of
others, he was persuaded to go below the tentative sentence that
U.S. District Judge Paul L. Friedman
he came into court with.
Like Judge St. Eve, Judge Friedman welcomes live witnesses at sentencing. “For one thing, I want to
engage people in conversation,” he says. He also recalls, as an example, a case involving a former law
enforcement officer where the lawyer called a host of lawyers, government and law enforcement
officials who simply came up to the podium, told him their name, who they were, what they did, how
they knew the defendant, and simply that “they were there to support him.” Judge Friedman also
particularly likes when an employer says that knowing everything he knows about the defendant and
what he has done, he will welcome back his employee when he gets released from prison.
Allocution
All three judges address the importance of allocution. A defendant does himself no good by apologizing
to Judge Gwin. Judge Gwin has, however, been moved when the defendant credibly apologizes to his
family for what he’s put them through and the pain that he has caused them. Defendants who apologize
to the victim also impact him. He recalls one case in which the victim, himself, asked that the defendant
not be sentenced to jail. He imposed a lower sentence than he had anticipated he viewed the lower

sentence as “just punishment” for what the defendant had done.
Judge St. Eve says, “I like allocution. I like to engage the defendant during allocution. Remorse is
important. Restitution is also important because actions speak louder than words. Recidivism is an
important concern to me. I want to hear from a defendant what he intends to do so that he won’t
reoffend. Does he have family support? Is there a job waiting for him? What are his plans upon
release?”
Judge Friedman is interested in knowing why the defendant did what he did, saying, “I want him to give
me an answer.” He also comments that if a defendant is on pretrial release, “he should in addition to
abiding by all the conditions of release, particularly staying free from drugs while on release if that is the
defendant’s problem, make efforts to find a job if he doesn’t have a job, perform community service,
and get treatment, if that’s what his mental health professional recommends.”
If a defendant tells Judge Friedman that he recognizes that he needs help and explains what he intends
to do once released from prison, it can be very impactful for a reduced sentence.
The Role of the Lawyer
Judge St. Eve says that the best thing a lawyer can do for her is give her a full picture as to who their
client is. She says, “I am trying to figure out who this person is. For example, character letters can be
very meaningful. It’s important for lawyers to review these character letters before they are submitted. I
oftentimes listen to live testimony; but often the character letters suffice.” Another key thing is to
identify a case of hers where she imposed a sentence that was lower than the sentence that she might
otherwise impose in your case.
All three judges want quality pre-sentence memoranda and none of them want boilerplate arguments
or boilerplate citations to Booker and the 3553(a) factors. However, they do understand that arguments
on disputed guideline matters are important. What these judges say is equally if not more important is
helping them understand who the client is, why he did what he did, and what can be done to insure that
he won’t do it again.
In a few cases, particularly egregious ones with challenging clients, Judge Friedman believes that the
lawyer should have the client evaluated by a mental health professional to determine whether there is
any type of mental disability that contributed to the commission of the offense. He recommends, “If it
turns out there is, come up with a treatment plan.”
With respect to sentencing memorandum, Judge Gwin says counsel should begin with a two or three
paragraph executive summary of the case, saying, “Get to the point. Make it easy to read and
understandable.”
“Try to tell me something good about your client,” says Judge St. Eve. “I am looking for the good in
everyone that I sentence. I also expect the defendant to make restitution and to right the wrong that he
has done.”
Judge Gwin suggests that a lawyer develop a theory of the sentence just like a theory of the defense for
trials. Take a theme, such as the defendant’s terrible childhood, and support it with proof. He also
welcomes data and statistics showing what sentences have been imposed across the country for similar
offenses for people who have similar issues and backgrounds. He is interested to learn, if a defendant

has been detained, that he has completed any programs that were available to him.
Similarly, Judge Friedman says that it is helpful when a defendant who is intelligent and educated tutors
other inmates in prison or helps them with letters, legal research and writing. “Reports and statements
by correctional officers are very helpful,” he adds.
One of Judge Gwin’s pet peeves is a lawyer who doesn’t listen to the questions that he poses,
commenting, “When arguing to me, they need to be straight with me.” Judge Gwin feels that lawyers
can do a better job at sentencing.
All three judges welcome sentencing recommendations, but all also stress that if a lawyer makes an
unreasonably low one, he or she is going to lose credibility. They also recommend that lawyers help
their clients develop a plan for paying restitution, particularly to vulnerable victims who have been
harmed.
Conclusion
I have been a lawyer for almost 50 years, and sentencing has made up a large part of my practice. Still, I
have learned a lot from these interviews. For example, the importance of allocution is very clear. It’s
crucial that you prepare your client for what to say and how to respond to questions put to them by the
judge. Similarly, live witnesses at sentencing are often welcome, particularly mental health experts.
Many lawyers feel that judges don’t want to hear a witness whose report they already have. This is so if
the expert is simply going to parrot what is in his or her report. However, if you preface your notice to
the court that you are going to be calling the expert so as to make him or her available for questioning
by the court and the prosecutor, it will often be well received.
Letters from employers stating that knowing everything they know now about the defendant and his
offense, they would nonetheless hire him now or upon his release from prison can also go a long way.
Finally, restitution plans are very helpful. Even if your client is only able to pay $25 a month, starting
early in paying restitution and in putting together a plan for continued payment cannot be
underestimated. The best thing a lawyer sometimes can say in court is: “Your Honor, I hereby tender a
check in the amount of X in full payment of restitution.”
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
[1] Almanac of the Federal Judiciary Vol. 1 (2016).
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Views From The Bench On Sentencing Representation: Part 7
Law360, New York (September 13, 2016, 11:48 AM ET) -A judge once told me that sentencing is a morality play and a defense lawyer is the
stage director.
Be Succinct; Less Is More
More than one judge I’ve interviewed for this series has told me that they expect
lawyers to be succinct; tell them what they don’t already know; be candid about the
client’s crime and its impact; and bear in mind that your job in sentencing
representation is to connect with the judge, not to impress your client and their
friends and family.

Alan Ellis

In this article, I share more information about the judges’ suggestions for having an impact in their
courtrooms.
As Judge Robert L. Hinkle of the Northern District of Florida in
Tallahassee says, “I recognize that a lawyer has to show the client and
the client’s family and friends in the courtroom that the attorney’s
doing something to influence me. But frankly, if I’ve indicated that I
have read the PSR, the sentencing memorandum, and the character
letters and the attorney then proceeds to parrot something that is
already in those submissions, I’ll let the attorney go on for a little bit,
but I don’t find it particularly helpful.” He adds, “A lawyer should be
attentive to how I do my job. If I’ve indicated that I’ve read
everything, lawyers should know that I have and not waste time in
court.”
U.S. District Judge Jed Rakoff

As Judge Jed Rakoff of the
Southern District of New York
in Manhattan says, “Know your judge.” And as Judge Cynthia
Bashant of the Southern District of California in San Diego
advises, “If I’ve given a tentative indication about how I am
going to rule on a particular guideline issue, and it is in the
defendant’s favor, don’t argue it.”
Judge Hinkle warns that he may run out of patience if counsel is
not helping him. “If there’s an important guideline dispute, I’m
U.S. District Judge Cynthia Bashant

OK with oral argument if the lawyer really needs to drive the point home.” However, he would prefer
that this information be given to him in the sentencing memorandum, adding, “It is best for me to
receive the sentencing memorandum at least a week in advance. I come out on the bench with a
tentative sentence in mind, and if I get the sentencing memorandum the day before the sentencing, it is
not going to be very helpful.”
Judge Hinkle appreciates lawyers who are well prepared and who are succinct and on point. “Longer is
not better; often, less is more. Also, it is very important that a lawyer be totally honest with me. Don’t
sugar coat the defendant. If your client did a terrible thing, acknowledge it.”
As with most judges I’ve interviewed, the important things Judge Hinkle would like for lawyers to tell
him include what the defendant did, why he did it, what else is going on with his life, and why he won’t
do it again.
Sentencing Recommendations
Chief Judge Marcia S. Krieger of the District of Colorado in Denver welcomes a well-crafted, wellreasoned and well-supported sentencing recommendation by counsel.
She finds it useful if counsel thinks in terms of what they would do if
they were the judge.
Judge Neil V. Wake of the District of Arizona in Phoenix also welcomes
sentencing recommendations. “I give great weight to a serious, credible
recommendation of sentence by the lawyers,” he says.
"I want defense lawyers to make a recommendation that hopefully will
be in the sentencing range — not the sentencing guideline range — that
I have in mind. If they do, this can often cause me to go to the low end of
U.S. District Judge
my range. Lawyers should not be concerned about asking me for more
Marcia S. Krieger
than I intend to impose. I will never hold it against the lawyer or his
client when he’s done this. I will always impose the sentence that I feel is appropriate.”
Family Circumstances
Judge Wake is of a mixed mind when it comes to family
circumstances. “If a defendant is going to be taken from his home,
that carries little weight with me because that’s a part of
punishment. However, if there is a special needs child who needs
the defendant at home, that carries weight with me.”
Judge Hinkle also does not give much weight to family
circumstances. “It is not fair that I sentence a defendant with no
children more harshly that a defendant with children.”
U.S. District Judge Neil V. Wake

Allocution and Restitution

Like most judges, allocution is important to Chief Judge Krieger. In recalling an NPR story on firms that
counsel individuals and companies in crisis intervention, she talks about the three F’s: (1) follow up, (2)
fess up and (3) fix it. In other words, she finds it very helpful if the defendant shows her that this is what
he did, why he did it and what he’s going to do so that it doesn’t happen again. Important for Chief

Judge Krieger is that the defendant “publicly admits his shame.” The fact that he does this publicly
shows her that he has internalized his crime.
Restitution shows Judge Wake that the defendant owns his mistake. “I have met people who can afford
to pay restitution,” he says. “Even as little as $25 a month shows me that defendant is committed to
rehabilitation. I don’t understand why a defendant has the ability to pay something doesn’t. I try to look
into a defendant’s heart to see whether in fact he has realized his offense, owns his mistake, and takes
steps toward rehabilitation.”
More than half of Judge Wake’s caseload is illegal reentry cases. He says he never holds it against a
defendant who is inarticulate and unable to demonstrate remorse. “I never hold it against an individual
who is unable to allocute at sentencing. I keep my cultural bias out of my decisions.”
What is most important to all three judges is that the defendant has internalized his crime and owns his
mistake. “I try to look into his heart to see whether, in fact, he has realized his offense, has owned his
mistake, and has taken steps toward rehabilitation,” explains Judge Wake. Acknowledging that
treatment is a very important part of sentencing, a defendant who has started and is undergoing
treatment demonstrates a commitment to rehabilitation.
Chief Judge Krieger says that she has “seen allocutions where the defendant has shown that he is
tremendously sincere and thoughtful about what he is saying.” It is very important for the lawyer to
prepare his client for allocution if allocution is to be made. For example, a bribery defendant should
show that he’s mindful of what he did to undermine society’s confidence in the government function
involved. On the other hand, if a defendant is going to have a chip on his shoulder, feel victimized or is
angry about what’s happened to him, Chief Judge Krieger, if she were the lawyer, would not allow the
individual to allocute. A well-prepared allocution, according to Chief Judge Krieger, shows that the
lawyer has “brought his client along. A bad lawyer simply says what his client wants him to say.”
Collateral Civil Consequences
Collateral civil consequences are not that impactful to Judge Hinkle. “I am concerned with rich man’s
justice versus poor man’s justice.” The fact that a defendant with a higher socioeconomic station is
going to suffer more severe collateral civil consequences than one with a lower station in life is not
generally a factor to him.
Alternatives to Prison
Chief Judge Krieger feels that community service may show that a defendant has owned the shame
publicly and can be an effective alternative to prison unless she clearly wants to punish the defendant
through incarceration. “I find it helpful where the defendant has proposed a community service by
talking to schools, businesses, and other groups about what he’s done.” She finds this better than simply
the notoriety of the sentence in meeting general deterrence. In appropriate cases, Judge Krieger finds
that intermittent confinement is an effective sentencing alternative. For example, a year’s worth of
weekends in jail over holidays, vacations, and events such as weddings and graduations. “Every time a
defendant has to report to the jail, put on jail clothes, and eat jail food, it reminds the defendant of what
he did and is effective in holding him accountable for his actions.”
Judge Wake says that community service performed prior to being caught or learning he is under
investigation is a clear indication of a defendant’s core values. He adds, “It makes a big impression with

me.”
Sentencing Memoranda and Letters
Like virtually every judge whom I’ve interviewed so far, Judge Wake does not want boilerplate Booker
citations. He thinks character letters should be limited to five. Judge Hinkle similarly would limit
character letters to five. Both want examples of a defendant’s good deeds.
Judge Wake and Judge Hinkle do not care for letters from friends and families saying what a “good guy"
the defendant is. They want specific examples of good deeds and good qualities.
Chief Judge Krieger particularly doesn’t give much weight to character letters where the writer says he
doesn’t believe that the defendant has committed a crime. She points out that these letters show that
the defendant is not being candid with family and friends and may also be in denial about what he did.
Disparity
Unwarranted disparity is a big issue for Judge Wake. Data showing sentencing trends can be very helpful
if the data is credible.
Sentencing Videos
Judge Wake has seen sentencing videos and welcomes them if they are not too long and if they show
him information other than what he’s heard about the case from the client. He doesn’t want to be told
in the video or at sentencing what he already knows about the defendant. Judge Hinkle says that he has
never seen a sentencing video, but he has seen day-in-the-life videos in personal injury cases and that
he can see that a sentencing video might very well help him in a particular case. He does not think they
should become commonplace.
Conclusion
While a client’s allocution can change the tentative sentence that most judges have when they take the
bench at sentencing, rarely does an attorney do much during the hearing to alter the outcome. This is
why a well-crafted sentencing memorandum is so crucial. Additionally, lawyers are starting to submit
biographical videos when their clients are sentenced. According to the New York Times and the Wall
Street Journal, proponents say that they could transform the process. Defendants and their lawyers
already are able to address the court at sentencing, but the videos are adding a new dimension to the
punishment phase of the prosecution. Sentencing videos, especially well-produced ones, can be
powerful. Some federal public defenders offices and private attorneys are unlocking the potential of
video in the sentencing phase of criminal cases, supplementing sentencing memorandum and letters of
support that typically are used to plead for leniency.[1]
Lastly, data and statistics can be effective in showing sentencing trends at the district, the state, the
circuit and nationwide. As the U.S. Supreme Courthas stated most recently in discussing at length the
data and statistics published by the U.S. Sentencing Commission in Molina-Martinez v. United States,
136 S. Ct. 1338 (April 20, 2016):

The Commission’s statistics demonstrate the real and pervasive effect the Guidelines have on
sentencing. In most cases district courts continue to impose "either within-Guidelines sentences or
sentences that depart downward from the Guidelines on the Government’s motion."
Thus, effectively using the commission’s data and statistics in your client’s sentencing memorandum not
only can be quite useful to demonstrate helpful downward sentencing trends, but also can be used at
the appellate level to overturn a particular sentence, as was the case in Molina-Martinez. New
companies such as www.sentencingstats.com can provide such data and analyses for counsel.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department to
conduct lectures in China on American criminal law in the fall of 2007.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
[1] Stephanie Clifford, “A Flattering Biographical Video as the Last Exhibit for the Defense,” New York
Times (May 24, 2015); Doug Passon, “Using Moving Pictures to Build the Bridge of Empathy at
Sentencing,” The Champion (June 2014); Joe Palazzolo, “Leniency Videos Make a Showing at Criminal
Sentencings,” Wall Street Journal, Dow Jones Reprints (May 29, 2014); Alan Ellis and Tess Lopez, “Use of
Video,” Criminal Justice magazine (Summer 2011).
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Views From The Bench On Sentencing Representation: Part 8
Law360, New York (March 14, 2017, 11:31 AM EDT) -What can you do if faced with the government argument that a lesser sentence for
your client would depreciate the seriousness of the offense and promote disrespect
for the law? As one judge once told me, “Tell me something that your client did
when no one was keeping score.” In my recent interviews with Judge James C.
Mahan of the U.S. District Court for the District of Nevada, Judge Mark L. Wolf of
the U.S. District Court for the District of Massachusetts in Boston and Chief Judge
Jerome B. Simandle of the U.S. District Court for the District of New Jersey in
Camden, they all agreed: Demonstrate that your client is essentially a good person
and rehabilitatable.
Alan Ellis
Judge Mahan is not particularly interested in this general deterrence argument.
“I’m focused on this guy in front of me,” he says. “What do we do with him?”
Judge Simandle points out that the lawyer should remember that “I am sentencing the individual.”
Judge Wolf cautions that a defendant’s good deeds do not include giving money to charities that he
would not have been able to assist generally except for the crime he committed.
Sentencing Memorandum
A lawyer’s sentencing memorandum is very important to Judge Simandle. It’s
a lawyer’s first opportunity to make a good impression with him. “Don’t
waste your time with the first five pages using boilerplate citations,” he
advises. “Put the important stuff in these first five pages. Don’t make it too
long. I read every word. Don’t submit a sentencing memorandum late or out
of time. Don’t submit character letters that lack credibility.” Judge Simandle
says that it’s a good idea to quote from the better letters and attach them as
Exhibit A, with the rest of the letters as Exhibit B, leaving out the ones that
are worthless or counterproductive. While he allows a few live witnesses, he
says, “Less is more.” He may ask the witness, “Have you spoken to the
defendant about his crime?”
Judge Simandle recommends that lawyers develop a theme, a theory of the
sentencing: why the defendant did what he did, why he’s a good human

Chief Judge Jerome B. Simandle

being at heart, why he’s rehabilitatable, why he’s unlikely to do it again, and why he has earned a break.
Judge Mahan comes to the bench, as do most judges, with an inclination as to what sentence he is going
to impose. He has already discussed the case with his “brain trust” — his law clerks, who have reviewed
the presentence report and any sentencing memoranda. Thus, it is important that a lawyer present all of
his arguments, including a well-crafted sentencing recommendation, in the sentencing memorandum.
Judge Wolf requires a sentencing memorandum to be filed two weeks prior to sentencing and replies
one week thereafter. “The best lawyers take advantage of this opportunity to educate me in advance
about the case,” he declares.
He does not want boilerplate citations, but does welcome legal arguments
on disputed guideline issues. Judge Wolf, like so many of the judges I’ve
interviewed, says, “Tell me something I don’t already know about your
client.”
Judge Wolf is interested in character letters that demonstrate the
defendant’s good deeds and other qualities that are not apparent in the
presentence report. He appreciates letters that use common language and
are not based on a lawyer’s template about what to say. Like Judge
Simandle, Judge Wolf finds it helpful if the sentencing memorandum quotes
from the best letters, and prefers lawyers to attach those letters as Exhibit
A and the remainder as Exhibit B.

U.S. District Judge James C. Mahan

All three judges emphasized credibility, reminding lawyers not to sugarcoat their clients and to tell the judges
the client’s strengths and weaknesses.
Lawyers Can’t Do All That Much at the Sentencing Hearing
Asked what a lawyer can do in court if she or he has presented a good sentencing memorandum, Judge
Simandle responded, “Hit the high points and reemphasize them. Begin with the guidelines, which are the
starting point. Be prepared to respond to the government’s argument.”
Judge Mahan notes that “a lawyer can’t do much at the sentencing hearing to add to what they have already
presented.” While he wants to hear what steps the defendant has taken to show that he is unlikely to
reoffend, this information should also be in the sentencing
memorandum.
Allocution
Although the lawyer can’t add much at the hearing, the defendant can.
Allocution is important to Judge Mahan who wants to hear what the
defendant has done to clean up his act.
Allocution is equally important to Judge Wolf, who says, “I sometimes
give a lower sentence based on allocution. I am sentencing the
defendant, not the lawyer. I want to understand the person that I am
sentencing. From the lawyers, I am particularly interested in information
that is not in the presentence report.”

U.S. District Judge Mark L. Wolf

Judge Simandle says that he won’t hold it against an individual who is inarticulate or so nervous that he can’t
allocute well. “On the other hand,” he cautions, “a sociopath can give a very good speech that is often
insincere. I am looking for sincerity.”
Judges Welcome Sentencing Recommendations
All three judges welcome sentencing recommendations if they are well crafted, present a program for
rehabilitation and are not unreasonably low. Judge Mahan asks, “What do we do with this guy? Does he need
drug and alcohol and/or mental health treatment? Give me a plan. Tailor it to this defendant.”
Unwarranted Disparity
State court sentences can be important to Judge Wolf, who also was once a state court judge. He gives as an
example a low-level drug case involving a relatively small amount of drugs and a case involving large amounts
but in which the defendant had a relatively minor role. If the case normally could have been prosecuted in
state court, an argument as to what the state sentence would be can be useful.
Judge Wolf says he’s not often swayed by a sentence imposed by other U.S. district court judges in
Massachusetts, because he doesn’t have that defendant’s presentence report in front of him to know what
unique characteristics that individual may possess. Likewise, Judge Mahan doesn’t want a lawyer to argue that
another judge has sentenced a similar defendant to Y months because “I don’t know the facts of that case.”
By contrast, Judge Simandle welcomes Sentencing Commission data as to what sentences have generally been
imposed in New Jersey, the Third Circuit and nationwide. The sentencing situations of co-defendants in the
same case should also be mentioned when known
Mental Health and Substance Abuse Professionals
Judge Simandle shared that he thinks highly of mental health professionals who have evaluated the defendant,
particularly those professionals who are used by both sides. If such an expert is supportive of the defendant, it
can carry considerable weight with him. “I respect psychology and criminology,” he says. His opinion is that an
expert who has been used by the government and who has credibility is often better than one who solely aids
the defense.
Other Considerations
Judge Mahan takes a broader view of aberrant behavior than what the guidelines might define. If a defendant
has committed a one-time offense in a marked departure from an otherwise law-abiding life, Judge Mahan
wants to know about it. “Show me a compelling reason why the defendant did what he did,” he says. He is
interested in a defendant who has a low likelihood of recidivism.
What can a lawyer do when he represents the “challenging defendant” — a client who has committed a
heinous offense and who has a serious prior record? Judge Wolf finds it advantageous in such a case if the
defendant promptly admits the offense and makes restitution to the victims. He says that ordinarily he does
not find family needs to be persuasive, because such adverse impacts are common when someone commits a
crime. An exception would be considered in unusual circumstance, such as the defendant is a sole provider
and caretaker for a special needs child.
Judge Simandle gives civil collateral consequences importance unless they are related to the commission of the

offense. For example, a lawyer who embezzles funds from his client trust account and is going to lose his
license as a result, doesn’t carry much weight with him. On the other hand, a lawyer who has committed a
crime unrelated to the practice of law and will lose his license may receive some consideration.
Such collateral civil consequences do not carry much weight with Judge Wolf, who maintains that “oftentimes
these are self-inflicted wounds, which generally impact privileged defendants who had a choice in doing what
they did.” Judge Wolf emphasizes that he is concerned with “rich man’s justice versus poor man’s justice”
when he sentences highly disadvantaged individuals as opposed to those who come from a privileged
background.
Nor is restitution of great importance to Judge Wolf, particularly if a wealthy family is paying it. “It doesn’t tell
me anything about the defendant,” he says. However, serious mental health issues can be important to Judge
Wolf. Despite the the Bureau of Prisons' protestations to the contrary, he is concerned that they cannot always
adequately care for a defendant who has a unique serious medical problem. “This is something that I wrestle
with,” he says candidly.
A defendant who has been detained and who helps other inmates is someone who makes a good impression
on Judge Simandle, particularly if the activities are documented by certificates or comments from jail staff.
“Defendants who make the best of a bad situation are important to me,” he avows, adding that he takes very
seriously what a defendant has done while on pretrial release if he or she is not detained. For instance, if a
defendant has made serious efforts at rehabilitation, such as dealing with a mental health or substance abuse
problem, this is important. “If Pretrial Services has required a defendant to take certain steps towards
rehabilitation, I want to know if he has followed through on this. I believe in redemption and reward
extraordinary efforts at rehabilitation.”
Conclusion
The key message that I hear over and over from judges is, “Don’t sugarcoat your client. Tell me his strengths
and the weaknesses. Tell me his story. Humanize your client.”
Also, virtually every judge I’ve interviewed welcomes well-crafted sentencing recommendations provided
sound reasons for them are given. For example, recommending a carefully planned treatment program for a
defendant who suffers from a mental disorder or substance abuse can help the judge to structure a sentence
that includes supervised release with specific proposed programming for rehabilitation. Judges care about
what a defendant has done to clean up his act. An effective lawyer recognizes a judge’s preferences and acts in
concert with them.
—By Alan Ellis, The Law Offices of Alan Ellis
Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense lawyer
with offices in San Francisco and New York. He practices in the areas of federal sentencing and prison matters,
and was awarded a Fulbright Senior Specialist Award by the U.S. State Department in 2007 to conduct lectures
in China on American criminal law and its constitutional protections.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its clients,
or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general information purposes
and is not intended to be and should not be taken as legal advice.
All Content © 2003-2017, Portfolio Media, Inc.

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Views From The Bench On Sentencing Representation: Part 9
By Alan Ellis
Law360, New York (July 28, 2017, 3:03 PM EDT) -“What is best for the victim?” asked U.S. District Judge Lawrence J. O’Neill. “What is
best for the community? What is best for the defendant?”
U.S. District Judge Morrison C. England Jr. advised: “If you have a client who needs
treatment, have a treatment plan whereby you ask for a lengthy continuance of
sentencing so you can see what the treatment program does for him.”
“Wait,” I interrupted. “I need to write this down.”
Alan Ellis
I was engaged in a discussion with the two judges at the annual retreat of the
Eastern District of California Bench Bar Conference, held last fall at Tenaya Lodge in
Yosemite National Park. David W. Dratman, a veteran Sacramento criminal defense lawyer of over 39
years, and I had been invited to interview Chief Judge O’Neill of Fresno and former Chief Judge
England of Sacramento. (The Federal Defender recorded the 90-minute Q&A session on video, which is
being edited by documentary filmmaker, sentencing video specialist and defense attorney Doug
Passon.)
The prospect of the interview was especially appealing because both judges are known for handing
down stiff sentences. For example, "The Almanac of the Federal Judiciary" characterized Judge England
this way: “He is pretty harsh. He defers to the government.” “He’s a very harsh sentencer.” “He’s not
going to bend much.” The almanac’s comments about Chief Judge O’Neill were similar: “He’s definitely a
harsh sentencer.”
Asked early on about the importance of a sentencing memorandum, Judge O’Neill replied that he looks
for one that is “fair and balanced. ... You should include the positives and the negatives. ... Don’t
sugarcoat your client. It doesn’t work and takes away from your credibility.” Judge O’Neill cautioned
that a lawyer who has done a thorough sentencing memo shouldn’t expect to add much at the hearing.
At that time, Judge O’Neill said, “I’ll be looking to the government to respond and, of course, the
defense lawyer’s reply.”

Judge England noted that “when I take the bench I am ready to
hear ‘how we tie this all up,’” and a sentencing memorandum
can accomplish that if it’s written in a coherent, easy-to-read
manner and “just long enough to get the story out.” As advice
to defense attorneys, he suggested that you copy the
probation officer with your sentencing memorandum because
sometimes it causes them to change their mind before they
make the final recommendation.

U.S. District Judge Morrison C. England Jr.

Neither judge appreciates wasting space in the sentencing
memorandum by discussing Booker and its progeny — “Don’t
just spit out the law,” is how Judge England put it. He
recommended that attorneys take each of the 18 U.S.C. §3553
factors — especially those dealing with the nature of the
offense, the history and characteristics of the defendant, and
sentencing disparities —and apply them to their client.

In multidefendant cases, in particular, Judge England says, it’s
helpful to distinguish between relative culpability and criminal history.
Judge England was asked if he was interested in what other judges have done in similar cases. “No,” he
said, “that’s what I call ‘In re Down the Hall.’” Such discussions might be helpful “only if it is a unique
case of first impression and something that I’m looking at how to figure out.”
When asked if he had any pet peeves about defense lawyers, Judge England described those who are
“true believers” and give every defendant “the full shot.” In such instances, his comment was: “Where’s
your credibility? Baby rattlesnakes are the most dangerous creatures in the world. They don’t know how
much poison to give, they give you the “full shot” every time.”
Credibility with a judge can be helpful to the defendant, and it is
something that defense lawyers should build over the long term
through more realistic responses on behalf of their clients.
Judge O’Neill said he gets a bit peeved when all the defense talks
about is the defendant’s horrid childhood and how this
background factored into the crime. When the defendant gets
out of custody, he’s still going to have this same background, the
judge points out. So, what does the defense propose to make
sure this person will not continue committing crimes?
At least part of the answer to that question might be that the
offender needs to step up and take responsibility for the crime
rather than lean on such mitigating circumstances as an
unfortunate youth. “I really take that to heart,” said Judge England. “If you’re going to accept
responsibility, then accept responsibility.” That means allocution takes on great importance. “It can
make or break where I am going,” he explained. “I have a pretty good idea when I take the bench, what
sentence I am going to impose. Then I listen to arguments and allocution. The needle moves during
allocution, up or down.” Judge England recommended that defense lawyers explain the value of
allocution to their clients; and then let them decide what to say.
U.S. District Judge Lawrence J. O'Neill

Judge O’Neill adds that while defense lawyers must be careful not to script their clients’ allocutions, it
might prove useful to have them address some of the all-important five W’s: “Why did the defendant do
what he did? What has he learned? What is he going to do about it? Why is he unlikely to do it again?
Why should he get a break?”
Judge England opined that one of the biggest mistakes defense lawyers make is not having their clients
answer the question, “What were you thinking when you did what you did?” “All too often,” in Judge
England’s view, “the defendant will say a few words and the lawyer will interrupt saying, ‘Your Honor,
what he really means is ...’ That is not helpful. I know it is stressful to speak in open court, but I really
want is to hear from the defendant.”
Judge O’Neill agreed on the importance of allocution. “There has to be some acknowledgement of what
happened, what the effect was, and where we are going with it. I want to hear from the defendant. It’s a
huge mistake not to allocute.
“I also want to know what the person has been doing since the crime. Is he in treatment? Has he paid
restitution? When a defendant says he cannot afford to pay any restitution, my next question is, ‘Do you
have a cellphone? If you do, you can afford to pay something?’ If the defendant is out of custody, has he
gotten a job? Is he working? Is he supporting his kids? Is he going to school? Has he done anything to
better himself? Is he showing me that he has really taken to heart everything that happened? Has he
paid some sort amount of restitution? Now when the lawyer says the crime was an aberration, it’s more
credible.”
Queried about what he would like to see in letters of support, Judge O’Neill had words of caution for
defense attorneys. “You see lawyers who send out requests for essentially form letters. Those are
worthless. Similarly, a letter that says, ‘I have known the client for years and he could not have done
something like this, is pointless.’ A letter that says ‘[I’ve known him for a long time and] I can hardly
believe that he did this’ is quite different.” In Judge O’Neill’s eyes, such a supporting letter is evidence of
the defendant’s aberrant behavior, not the writer’s disdain for a system that is wrongfully prosecuting
the defendant.
Judge England added that another effective letter is one from the defendant’s employer, indicating he is
aware of what happened and understands the need for punishment, but he will have a job open for the
defendant when he gets out. Such a letter shows that the defendant has a network of support to make
sure he will succeed — to Judge England, that is the point of character letters.
When the discussion turned to the role of mental health experts, both judges agreed that the
professionals who are engaged in ongoing treatment with the defendant have more credibility. Unlike
“hired guns,” no one is paying their fee to testify, observed Judge O’Neill, who also noted that a treating
professional is not necessarily less credible because he may more likely be an advocate for the
defendant. “I find them willing to help and cure if possible, but also being realistic about the treatment
and what they are seeing.” he said.
We queried both judges on the topic of sentencing videos, which are becoming increasingly popular.
Judge O’Neill told us that while skeptical at first, when he saw his first such video, he was very
impressed and it impacted his sentence. Judge England responded that in his opinion, if the people are
scripted and the dialogue seems rehearsed, or if the videos are primarily intended to play with a judge’s
heartstrings, then they are unlikely to be worth much. Using young children to achieve the heartstring

effect definitely should be avoided. “We know what they are going to say, we know that it’s awful for
them,” he said. “My first question to the defendant would be, ‘Didn’t these children exist when you
were committing the crime? Why are you asking me to consider this when you didn’t?’”
Since both judges are former state court judges, we asked them whether their overall sentencing
philosophy had changed since they took the federal bench. Judge O’Neill said he was a much harsher
sentencer in state court, but has become more sympathetic now, particularly when drug addiction is a
factor. He recalled that a defendant recently appeared before him and stated, “You know, Judge, I don’t
care what you do with me. I’ve just had it.” His lawyer then proposed a well-crafted drug treatment
program for him and asked that sentencing be continued until after the defendant had completed the
program. Judge O’Neill agreed to the request. It was at this point that Judge England suggested, “If you
have a client who needs treatment, have a treatment plan whereby you ask for a lengthy continuance of
sentencing so you can see what the treatment program does for him.”
Judge England urged defense attorneys to keep him informed about how a person he’s sentenced has
fared subsequent to release. “It would be good to know that if I’ve given anyone a break, things have
worked out. If I did [know], I might be more inclined to do the same in the future.”
Judge O’Neill said he wants lawyers to talk more about the victims. “I foresee a day when defense
counsel presents more and more videos, and then prosecutors will do the same thing and have victims
talk to us,” he predicted. “It’s important that fairness be across the board. Victims have constitutional
rights, too.”
Judge England offered this suggestion to younger, inexperienced defense attorneys: Go into a busy
courtroom and watch some pros who have done it many times, are good at it and are effective. If you’ve
not appeared before a particular judge, go watch one of his sentencings, especially if it is a
multidefendant case where your client has yet to be sentenced. “Lawyers are often reluctant to ask for
help because they are embarrassed,” he said. “That’s an enormous mistake and a disservice to their
clients.”
Conclusion
Credibility with a judge can be helpful to the defendant, and it is something that defense
lawyers should build over the long term through more realistic submissions on behalf of their
clients.
Lawyers should be thinking outside the box for solutions at sentencing. Strategies such as
seeking sentencing delays in favor of intensive treatment, presenting a well-produced
sentencing video, or writing an impressive, thoughtful sentencing memorandum that tells a
story and avoids boiler-plate citations will go a long way to getting the results you want.
Take Judge England’s advice and sit in on another one of your sentencing judge’s hearings,
particularly if it involves a co-defendant. Judge Robert Scola of the Southern District in Florida in
Miami recommends this also.
Make a record. If you’ve not waived your right to appeal, the court of appeals may take a more
sympathetic view than the sentencing judge and reverse and remand for resentencing. An
empathetic panel may cause the court of appeals to take a closer look at the trial issues in the
case if there are any.

Make a principled sentencing proposal. Don’t just ask for probation conditioned upon home
confinement, treatment, community service, etc. Consider adding community confinement as a
condition also to home confinement, intermittent confinement with home confinement at a
local jail on weekends.
Spell out your proposed treatment program and a worthwhile community service proposal.
Start early. As my colleague Alan Silber of Hackensack, New Jersey, often says when asked how
soon he starts preparing for sentencing: “As soon as the check clears.”
And I often say, if you want an atypical result, take an atypical approach.

Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department in
2007 to conduct lectures in China on American criminal law and its constitutional protections.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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Views From The Bench On Sentencing Representation: Part 10
By Alan Ellis (January 24, 2018, 12:11 PM EST)
U.S. District Judges Frederic Block of the Eastern District of New York and Charles R.
Breyer of the Northern District of California in San Francisco are legendary
sentencing judges.
Judge Block is the author of two best-selling books, "Race to Judgment" and
"Disrobed: An Inside Look at the Life and Work of a Federal Trial Judge." In a
remarkable decision, laying out all the ways our criminal justice system hurts exoffenders, Judge Block sentenced Chevelle Nesbeth, a convicted low-level drug
courier who tried to smuggle 602 grams of cocaine into the United States from
Jamaica, to probation. Judge Block determined that the multitude of “collateral
consequences” that Nesbeth would be subjected to as a convicted felon was severe
punishment in itself; jail time on top of this would be excessive.

Alan Ellis

In a 42-page opinion, Judge Block called for reform, arguing that federal and
state laws imposing restrictions on people who have been convicted of felonies
can amount to a “civil death.” He outlined the sweeping breadth of collateral
consequences and their likely impact on Nesbeth’s life, including her likely
inability to pursue her lifelong dream of a teaching career. Quoting extensively
from the influential book "The New Jim Crow" by Michelle Alexander, Judge
Block expressed moral indignation throughout his opinion at all the ways in
which the American criminal justice system makes it harder for people with
felony convictions to achieve stability in life.
U.S. District Judge
Judge Breyer has been vice chair of the U.S. Sentencing Commission since 2013.
Frederic Block
One of his noteworthy rulings involved the trial and sentencing of Ed Rosenthal,
an iconic cannabis activist in the San Francisco Bay area. Rosenthal was growing
marijuana for medicinal purposes, which is legal under California state law; however, he was charged
with three federal counts of conspiracy and cultivation. Breyer refused to allow defense attorneys to
mention the state law because Rosenthal was indicted under federal law, which does not allow the
growing of marijuana for any purpose. Rosenthal, who lived in Oakland, was growing marijuana in his
official capacity as “an officer of the city” under Oakland’s medical marijuana ordinance. In a news
conference outside the courthouse, five of the jurors who convicted him issued a statement saying that
they would not have voted to convict if they had been allowed to consider the California law. The five
jurors subsequently apologized to Rosenthal and his family. The jurors were joined in the apology by the
San Francisco district attorney and two members of the San Francisco Board of Supervisors.

Judge Breyer sentenced Rosenthal to one day in prison and a $1,000 fine, the
most lenient sentence allowed under law. He said that it was reasonable to
conclude that Rosenthal had believed he was acting legally.
Judge Breyer notes that one of his pet peeves is a lawyer’s failure to file a
sentencing memorandum. “It makes me think, ‘What’s happening here?’
Some lawyers explain that they wanted to wait until the sentencing hearing,”
which he finds to be much too late. Judge Breyer points out that the
government’s sentencing memorandum generally begins with a statement of
U.S. District Judge
the case and a discussion of the offender, followed by a recommendation of
Charles R. Breyer
the sentence. A defendant’s sentencing memorandum, on the other hand,
should focus on the history and characteristics of the defendant, his role in the
offense, the role of any co-defendants and the sentences they received. If a defendant has codefendants, lawyers should go to court to watch their sentencing and see how the judge views the
offense, the co-defendants and the defendant, if his name comes up.
Judge Breyer welcomes sentencing recommendations from both sides. He explains that lawyers build
credibility over the years with him, which is an important factor in how he values their
recommendations. If the lawyer comes in too low, he loses credibility and Judge Breyer will often
disregard not only the sentencing recommendation, but also other arguments that the lawyer might
make. He says lawyers should always include in their sentencing recommendation why a higher
sentence would be inappropriate and why the sentence they are recommending would be more
appropriate.
Judge Block requires the U.S. probation officer in the presentence report, defense counsel and the
government to discuss collateral civil consequences in their sentencing submissions. He wants a wellcrafted sentencing memorandum. Asked what a lawyer can add at sentencing if he has provided the
court with a top-notch sentencing memorandum, Judge Block says that he still wants counsel at the
sentencing hearing to be assertive, strong and passionate. “If the family is in court, let me know. If there
is any supportive law enforcement officer present, have them address me. If employers are there to
speak on a defendant’s behalf, this, too, can be very impactful.”
He also likes character letters. “The more, the merrier,” he declares. If a defendant’s lawyer does not
provide any character letters, the judge wonders whether the defendant has any kind of support system
that will help him to not reoffend.
Allocution is important to both judges. Judge Breyer cautions, however, that it can be very tricky. “A
defendant should absolutely not come off as the victim. He should not apologize to the court or the
government; rather only to the victim. Apologize to the people whom you’ve hurt. Show me what you
are going to be doing in the future.”
Judge Breyer puts special value on character letters that show how the defendant has turned his life
around. He doesn’t want character letters that are duplicative, nor does he care for ones that say, “I
can’t believe he did what he did.” Those kinds of letters demonstrate that the writer doesn’t know the
defendant well. If the defendant has a job waiting for him when he comes out of prison, this is
meaningful. “I want quality, not quantity,” he added.
Not surprisingly, as a long-time member of the Sentencing Commission and mindful of the need to avoid
unwarranted disparity, Judge Breyer welcomes sentencing statistics from the commission, particularly

those from the Northern District of California. Inasmuch as he maintains that “it’s the luck of the draw”
as to which judge the defendant pulls at sentencing, it is helpful to him to know what other judges in his
district have done in similar cases. He finds statistics from outside the district and more so outside the
Ninth Circuit to be less helpful.
Judge Block also finds sentencing statistics to be compelling, particularly because 18 U.S.C. §3553
mandates that a judge avoid unwarranted disparities among defendants with similar records who have
been found guilty of similar conduct. In his decision in United States v. Parris, 573 F.Supp.2d 744 (2008),
he asked counsel to search for and provide him with nationwide similarities in securities fraud cases. He
reached out to the Sentencing Commission and learned that, while it did not use such statistics at the
time, it did provide the Second Circuit statistical information packet for fiscal year 2006. He found that in
contrast to the 360-months-to-life guideline range for the defendant’s crimes, the mean terms of
imprisonment in months imposed by district courts nationwide for nearly all other crimes were less
serious than for securities fraud guidelines in this case.
Like Judge Block, Judge Breyer allows just about anyone to talk in court. While he doesn’t find it
necessary to bring mental health experts to court, he does consider it helpful for the defendant’s lawyer
to indicate that an expert will be made available, should the judge have any questions.
If the defendant is going to trial, testifies on his own behalf and sincerely believes that he is not guilty,
Judge Block will not necessarily hold it against him. Asked what a defense lawyer should do when his
client has gone to trial and lost, and he finds has testified falsely, Judge Block feels these cases are when
a lawyer’s role is even more important because “he has a much harder job to do for his client.”
Judge Block shares the preference of most federal judges in not wanting canned briefs with Booker and
its progeny cites. While he welcomes sentencing recommendations, he doesn’t find it helpful if the
defendant’s lawyer recommends a specific sentencing; he would rather have the lawyer ask for a
nonincarcerative sentence or “not a significant prison sentence.” However, if a lawyer is making a
sentencing recommendation that is higher than what he intends to impose, Judge Block, like most
judges I’ve interviewed, will nevertheless impose a lower sentence if he thinks it is called for.
Regarding sentencing data, it is particularly important where there are co-defendants. Unwarranted
disparity is one of the key 3553 factors, he notes.
Asked what to do when the government argues for a general deterrence sentence, Judge Breyer
responds that it depends on the type of case. In a typical drug case, it’s not all that important. On the
other hand, he cites a case where a Transportation Security Administration officer in an airport pled
guilty to allowing drug smuggling to occur. In that case, he thought a strong sentence important so that
other TSA agents would think twice before doing this. Thus, he imposed a substantial prison sentence to
drive the point home.
Judge Breyer finds some sentencing videos helpful. He gave an example of a woman who grew
marijuana and extensively damaged national forest land. He was going to impose a substantial sentence
until he was presented with “a day in the life” video showing the woman taking care of a special needs
child. If she were incarcerated, the child would probably be turned over to the state. He thought that
this was punishment enough and gave her a lower sentence than he had intended before seeing the
video.
My Take

•

Lawyers are oftentimes concerned that, if they ask for a higher sentence, the judge will impose
that even if he or she would have otherwise intended to impose a lower sentence. I’ve never
found this to be the case with any of the 25 judges that I’ve interviewed so far for this series.

•

More and more judges are interested in sentencing statistics. Indeed, there are a large number
of cases from the appellate courts holding that sentencing statistics should play a role in
sentencing.

•

So, too, I am finding more and more judges familiar with sentencing videos and finding them
highly persuasive at times.

•

Finally, when asking for probation or a short sentence followed by supervised release
conditioned upon treatment, community service, restitution, etc., spell out a plan for the judge.
Just don’t ask for probation or supervised release conditioned upon treatment. Outline your
treatment plan as specifically as possible.

Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal defense
lawyer with offices in San Francisco and New York. He practices in the areas of federal sentencing and
prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department in
2007 to conduct lectures in China on American criminal law and its constitutional protections. He is the
co-author of "Federal Prison Guidebook: Sentencing and Post Conviction Remedies."
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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Views From The Bench On Sentencing
Representation: Part 11
By Alan Ellis (May 8, 2018, 12:51 PM EDT)

"Sentencing is a morality play. The defense lawyer is the stage manager and
the judge is the audience." (Lenny Sharon, past president of the Maine
Association of Criminal Defense Lawyers).
Some of the more interesting insights that I’ve received from judges whom
I’ve interviewed for this series have come from those who were criminal
defense lawyers. This article focuses exclusively on the information shared by
from four judges with the unique perspective of both the stage manager and
the audience. (1) Judge Robert N. Scola, Jr., from the Southern District of
Florida in Miami; (2) Judge Amit P. Mehta of the U.S. District Court for the
District of Columbia in Washington; and (3) Chief Judge James K. Bredar and
(4) Judge Paula Xinis, both of the U.S. District Court for Maryland. Chief Judge
Bredar sits in Baltimore; Judge Xinis in Greenbelt.

Alan Ellis

President Obama appointed Judge Scola to the district court in 2011.
Prior to that, Scola was a state court judge in Miami. Before that he
was an active criminal defense practitioner and served for a year as
the Miami chapter president of the Florida Association of Criminal
Defense Lawyers.
Emphasizing that making reasonable efforts to pay restitution is one
indication of sincere remorse, Judge Scola suggests that “actions
speak louder than words.” He points out, “I’d rather have 50 character
witnesses pay $100 each towards the defendant’s restitution than to
provide 50 character letters.”
Before rejoining the Zuckerman Spaeder
LLP law firm in Washington, D.C., Judge
U.S. District Judge Robert N. Scola Jr. Mehta worked for the highly acclaimed
Public Defender Service in Washington,
which was founded by Charles L. Ogletree, now a Harvard Law School
professor. Asked what a lawyer can do at a sentencing hearing to make
a difference if he’s already provided the court with a quality sentencing
memorandum, Judge Mehta says, “Bring passion and candor to the
case. Humanize your client. While I don’t know of any judge who takes
the bench without an idea of what the sentence is going to be and the
sentencing memorandum is vitally important, hearing the lawyer’s words
at the hearing definitely can sway me. For example, show me that your
client is not necessarily who he or she was at the time of the offense.”
U.S. District Judge Amit P. Mehta
Chief Judge Bredar was formerly the chief federal public defender in
Maryland. I have a high opinion of chief federal public defenders. First,
they are well and generally favorably known to the judges of the court. Second, they practice federal
criminal law 24/7 and are usually quite good at it. Chief Judge Bredar likes sentencing
recommendations that are realistic. If you come in too low, you take yourself out of the conversation

and lose your credibility on other issues. He commented, “Be realistic.
Show me why your recommended sentence is no longer than necessary
to achieve the purposes of sentencing.”

U.S. District Judge James K. Bredar

Judge Xinis is also a former federal
public defender. One of the most
gratifying things about interviewing
judges who were formerly defense
lawyers is that they often know my work
in federal sentencing and prison matters.
In fact, Judge Xinis told me that, as a
practitioner, she often referred to her
dogeared copy of my "Federal Prison
Guidebook" that sat on her desk.

Judge Xinis is of a mixed opinion when it
comes to sentencing recommendations, saying, “They are often useful
to have; but on the other hand, sometimes a lawyer should not be
U.S. District Judge Judge Paula Xinis
wedded to a sentencing recommendation. For example, he or she
should listen to where I am coming from in the courtroom. It may be
that the recommendation may is too low, but on the other hand, it might be that it’s too high based
on what I have heard and said about the defendant in court.”
Sentencing Memorandum
Judge Xinis dislikes cutandpaste jobs when it comes to sentencing memoranda. “There is a
disconnect between what is really needed, that is, information about the defendant, and boiler plate
citations. It’s far better to tell me why a variance is justified.” She wants a lawyer to start with the
offense and the defendant right up front. “I just want to dive into the facts. The good lawyers give
me facts tied to the 3553(a) factors. Also, they tell me why a variance is justified. If the guidelines in
the case overpunish, tell me why. Tell me about the legislative history or the U.S. Sentencing
Commission history behind the guidelines, if it exists. Tell me why a guideline sentence would
promote disrespect for the law in the eyes of the community.”
Judge Scola notes that sentencing memoranda are the first opportunity for lawyers to make a
positive impression on him. “I am very impressed with lawyers who show legal advocacy in their
presentence memorandum on disputed guideline issues. I appreciate lawyers who give me everything
I need well in advance of the hearing.” One of his pet peeves is lawyers who do not submit a
memorandum or submit them on the eve of sentencing, as well as lawyers who file poorly prepared
ones.
He agrees with what I typically do with character letters: Quote from the best ones and attach them
as Exhibit A to the sentencing memorandum. Make the rest another exhibit.
Judge Mehta agrees with most other judges that failure to submit a sentencing memorandum is a
missed opportunity. “It may be the only time for legal advocacy. Tell me why your client did what he
did. Show me that he is not necessarily who he was at the time of the offense. What steps have been
taken to rehabilitate him or herself? Show me that he is not going to do it again." For example,
people who have successfully battled substance abuse addiction show Judge Mehta genuine strength
of character and that they are less likely to reoffend.
Chief Judge Bredar urges that the sentencing memorandum and letters be submitted as early as
possible, particularly in a complex case. “In a complex case, I’ll start my reading weeks before
sentencing.”
In Court
I asked each judge what a lawyer can do in court to help his client if he or she has already submitted
a topnotch sentencing memorandum. Chief Judge Bredar indicates that he will often engage the
lawyers in a conversation. “I’ll have questions for them. A defense lawyer should make a powerful
argument on the issues of the case that will cause me to hesitate before imposing a guideline

sentence.” Judge Xinis is a selfdescribed “hot” court, telling me, “I like to ask a lot of questions in
court. I welcome live character witnesses. I will also ask a character witness to address the defendant
directly.”
Judge Xinis also likes live testimony from mental health professionals. “I like to engage them on
points in their report that I don’t agree with or have questions about.” She says that lawyers who
have put together terrific sentencing memoranda can still significantly add to what the sentence is
going to be by what they say in court. “Tell me what sentence would be sufficient but not greater
than necessary and why. Tell me why a prison sentence should not be a default sentence.”
Judge Mehta also sees value in live testimony, including bringing the mental health experts in so he
can question them. Character witnesses are helpful when they speak rather than send a letter. He
suggests, “If a lawyer wants to present live testimony, all he need do is notify my chambers several
days before.”
Judge Scola gets annoyed with lawyers who don’t prep their client or their character witnesses prior
to the hearing, and with lawyers who fail to interrupt their clients who, during allocution, start digging
a hole for themselves. Nor does he care much for lawyers who forget that the court is the audience
and instead put on a useless show for their client’s family and friends.
At a recent American Bar Association White Collar Bar Institute program in San Diego earlier this
year, Judge Charles R. Breyer of the U.S. District Court for the Northern District of California in San
Francisco and vice chair of the Sentencing Commission, whom I interviewed for Part 10 of this
series, was on a sentencing and prison panel with me. He expressed a similar concern about lawyers
who, when they see their client selfdestructing by playing the victim and blaming others during
allocution, forget that they can always ask for a recess to talk to their client before proceeding.
Allocution
During allocution, Judge Xinis likes to hear what a defendant’s crime has meant to his family. She
also wants to hear what impact it has had on his victim. “The best person to present this information
is often the defendant, not his attorney.”
Chief Judge Bredar comes out on the bench with a sense of what he is likely to do. Allocution,
however, can change this. He wants to see if a defendant has any insight into the harm he has done.
Although “allocution can be tricky,” he thinks it’s a bad move not to have your client allocute. “I am
looking for remorse and insight as to why he did what he did and what he is going to do to make sure
that it doesn’t happen again. I want to hear what the defendant has done to try to make the victim
whole again.”
New Tools
While Judge Mehta has not yet seen a sentencing video, he would like to and thinks they could be
provocative in causing a judge to sit up and take notice. “The more information you get in front of a
sentencing judge, the better.”
All four judges invite data and statistics on sentences imposed in similar cases. Indeed, I have found
more and more cases citing data by the U.S. Sentencing Commission as grounds for reversing
sentences. Judge Xinis finds statistical studies helpful. Judge Scola prefers sentencing statistics from
his fellow judges in the Southern District of Florida rather than judges in California or New York. He
nonetheless welcomes data for similar defendants who have committed similar crimes with similar
prior records in the Eleventh Circuit and even nationwide. Judge Mehta also likes statistical data.
“Showing me sentences imposed below the guidelines can support a variance in your case.”
At the ABA White Collar Bar Institute program in San Diego, Chief Judge Beryl Howell of the U.S.
District Court for the District of Columbia in Washington emphasized that unwarranted sentencing
disparity is specifically listed as a sentencing factor in 18 U.S.C. §3553(a)(6): "the need to avoid
unwarranted sentence disparities among defendants with similar records who have been found guilty
of similar conduct."
She and Judge Breyer also reminded defense lawyers that they need to connect with the probation

officer early on, well before the presentence report is drafted.
Conclusion
Other than the guilty plea or the trial (which only occurs in three percent of all federal criminal
cases), the first time most judges learn anything about your client is when they receive the
presentence report. It is vital that the defense attorney connect with the probation officer well before
that. The prosecution is going to inundate the probation officer with negative information about your
client. You need to counteract, or better yet, preempt this as early as possible with positive
information about your client. One way can be through a sentencing video, strong character letters
and your own facetoface, telephone or written advocacy.
As I often say, if the law is against you, argue the facts. If the facts are against you, argue the law.
And if both the law and the facts are against you, take the probation officer to lunch.

Alan Ellis, a past president of the National Association of Criminal Defense Lawyers, is a criminal
defense lawyer with offices in San Francisco and New York. He practices in the areas of federal
sentencing and prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S.
State Department in 2007 to conduct lectures in China on American criminal law and its constitutional
protections. He is the coauthor of "Federal Prison Guidebook: Sentencing and Post Conviction
Remedies."
To read other articles in this series, click here.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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Views From The Bench On Sentencing Representation: Part 12
By Alan Ellis (December 17, 2018, 3:48 PM EST)
“Tell me something your client did when no one was keeping score,” responded
then-U.S. District Court Judge Ralph Erickson of North Dakota to a query when I
interviewed him late last year. I had asked him what an attorney can do when faced
with representing a client who has committed a reprehensible offense with a
lengthy criminal record. “I think well of people who act out of the goodness of their
hearts,” he added. (Judge Erickson has since been elevated to the U.S. Court of
Appeals for the Eighth Circuit.)

Judge Ralph Erickson

Judge Erickson also cited several things that drove him
crazy when he was a sentencing judge: lawyers who cite
Alan Ellis
boiler plate cases; lawyers who ask for a ridiculously
low sentence to grandstand for their client, family and friends; lawyers who
are completely unprepared. He also found it annoying when lawyers don’t
present evidence at the sentencing hearing in support of their sentencing
memorandum arguments. “Now that I am on the Eighth Circuit reviewing
sentencing appeals,” he says, “the need for this is driven home every day.
They need to make a record for sentencing judges so that they can craft
sentences and reasons for it.”

Chief Judge Mark R. Hornak of the Western District of Pennsylvania in
Pittsburgh talked about defendants whose crime was out of character with an otherwise law-abiding life
— not necessarily only those who qualified for a U.S. Sentencing Guidelines 5K2.2 aberrant behavior
departure. “What was this guy thinking when he did what he did?” Judge Hornak asks. “A lawyer needs
to help me understand why his client did what he did, why it is out of character, and why he is not going
to do it again. Why should I draw this conclusion?”
Asked about his thought process regarding sentencing, Chief Judge Brian Anthony Jackson of the Middle
District of Louisiana in Baton Rouge says he starts to think about what sentence he is going to impose
when he first gets the presentence report. Speaking at the ABA White Collar Bar Institute Program in San
Diego in February of this year, Judge Jackson strongly encouraged lawyers to get in touch with the U.S.
Probation Office and advocate for their clients as early as possible. Judge Jackson explained that if a
lawyer is able to establish a good rapport and credibility with the probation officer, it may help him or
her become favorably disposed to the client and the probation officer might even then rule on close
guideline calls with the arguments put forth by defense counsel.

All three judges want lawyers to provide specific treatment plans (if needed, for example, for mental
health or substance abuse) for their clients, particularly if they are seeking a probationary or short
sentence with supervised release. Judge Erickson found it very helpful when lawyers recommended a
sentence with a well-crafted rationale. “Lawyers can shorten the length of the sentence by suggesting
certain conditions of supervised release,” Judge Jackson says. “I respect lawyers who give me a specific
treatment plan to help me understand the client is not going to reoffend. It is important to see a
defendant is being put on the right path so he won’t reoffend. I always find it helpful when lawyers use
in appropriate cases mental health experts.” Here he doesn’t give much credence to “professional hired
guns,” but instead values independent experts and treatments providers who point out the strength and
witnesses of the defendant. Judge Jackson also found lawyers to be particularly effective when they
showed him that their client had been or was very likely to be rehabilitated and that they “had gotten
it.”
Allocution
“Lawyers should know which clients should allocate and which shouldn’t and prepare the ones who
should for allocution,” says Judge Erickson. “It is very important for the lawyer to prep the client for
allocution and if the client is going to read anything, to review what the client has written. One of the
most effective allocutions I ever heard was in a drug case where the defendant had sold fentanyl and
the victim died. At sentencing, he turned to the parents of the victim and said ‘No punishment would be
enough. If I could go back and change everything, I would.’”
Chief Judge Jackson feels that lawyers need to prepare a client for allocution even if they have gone to
trial and testified in their own behalf. “Even in those cases,” he remarks, “it is important that they
acknowledge their victims who are hurting. It’s very important for a lawyer to prepare his client for
allocution. Do the job you are retained to do.”
The Sentencing Hearing
Asked what a lawyer can do at the sentencing hearing when he or she has
submitted an otherwise quality sentencing memorandum, Judge Hornak
says that lawyers should emphasize the important issues so he doesn’t miss
anything. “What a lawyer does in court is important to the defendant, his
family, friends, as well as victims and law enforcement officers who are
present,” Judge Hornak declares. “What I am going to do will impact a
person’s life in the future as well as that of his family and friends,
therefore, everything that I get from counsel at sentencing is very
important.”
Judge Mark R. Hornak

One of his concerns involves lawyers who miss an opportunity to say
something important about their client. They should interview his employer
and coworkers. “Tell me what they think about him,” he urges. “One of the best character witnesses
that I have heard from was an employer who said that he was taking time off from a very busy schedule
to come into court and speak about the defendant. He told me that if I did not sentence him to
imprisonment, he would welcome him back on the job tomorrow.”
Similarly, Judge Jackson says, “Defense counsel should continue to advocate for their client up to and
until the moment I am imposing sentence.” He added, “The lawyer, however, should keep his or her
comments brief, adding that they should condense what they could say in 10 to 15 minutes into two to

three minutes.” He agreed with me that one of the best things that a lawyer can do for his client is say,
‘Your Honor, I hereby tender a check in full payment of restitution.’”
The Sentencing Memorandum
Judge Hornak finds it helpful if a lawyer sets forth the 18 U.S.C. Section 3553(a) factors and explain why
how the defendant fits within each of these criteria.
Disparity
“I didn’t want to give a defendant a day longer in prison than needed,” Judge Erickson told me. “I don’t
mind a lawyer pointing out to me what I’ve done in previous similar cases. I’m also interested in hearing
what other judges who I respect have done in similar cases. It is, however, important for me to know
exactly what happened in that particular case before it can have an impact on me.”
Credibility
Judge Erickson says he never minded a lawyer who he respected vouching for his client so long as he
explained why he was doing so pointing out his strengths and weaknesses. “This often was very helpful
in my seeing the whole picture.”
Health
A client’s health issues also were important to Judge Erickson: “I am aware of the cost of incarcerating ill
inmates. If I can be shown that this is an isolated incident, that the defendant won’t reoffend, that he
would be better treated in the community and that the sentencing proposal includes appropriate
supervised release conditions that can serve to accomplish this, then I could be persuaded from
imposing an otherwise lengthy deserved prison sentence.”
Sentencing Recommendations
While all three judges welcome reasonable sentencing recommendations from lawyers, when they
argue for probationary or relatively low sentences followed by supervised release, the judges need to be
informed of conditions that will lead to the defendants not reoffending. In such cases, Judge Jackson
wants lawyers to provide specific treatment plans — mental health, drug and alcohol, etc. — for their
clients. “I respect lawyers who give me a specific treatment plan to help me understand the client is not
going to reoffend,” he says. “It is important to see a defendant put on the right path so he won’t
reoffend.”
Judge Hornak sees both probation and supervised release as serious punishment, not merely “add ons.”
He takes 18 U.S.C. Section 3661 (no limitation shall be placed on information supplied to a sentencing
judge) very seriously and will accept virtually anything from defense counsel, noting that “at worst, it
might not move the needle, but may very well trigger the need for a recess to allow me to think further
about what I heard from defense counsel in court prior to imposing sentence.”

Sentencing Videos
Judge Jackson says that a lawyer should humanize his client as much as possible in the sentencing memo
— by including photos of the defendant’s family, for example.
However, he believes that a sentencing video with these images
and testimonials can be even more powerful.
Judge Erickson has also seen sentencing videos and found several
more useful than what a lawyer could say in a sentencing
memorandum or at the hearing. He has found that character
witnesses speaking in a sentencing video are very helpful, but
family members less so.
Conclusion

Judge Brian Anthony Jackson

Independent Mental Health Experts
It goes without saying that an evaluation by a mental health expert appointed by the court or agreed
upon by the parties is going to carry more weight with the sentencing judge than other reports. I often
ask the assistant U.S. attorney who they like to use and then retain that person. Experts who generally
testify for the prosecution are delighted to testify for the defense. It burnishes their resume and
increases their credibility in future cases. Several years ago, I asked an AUSA who his office liked to use.
After a stunned silence, he told me he would get back to me and he did. I retained the expert who gave
a very favorable evaluation for my client. Needless to say, it was bullet proof.
Advocate with USPO Early and Often
Use your advocacy skills with the U.S. probation officer even before the presentence investigation
interview. Send him a few of your best character letters and a sentencing video if you’ve done one to
help the probation officer become favorably disposed to your client prior to when you all meet.
Sentencing Videos
I’m becoming a big fan of sentencing videos with each sentencing that I do. A picture is worth a
thousand words and a sentencing video is worth a thousand pictures. I often quote from a few of the
better sound bites at the beginning of my sentencing memorandum. Unless there are arguments to be
made about disputed guidelines, it serves to substantially shorten the sentencing memorandum which
most judges appreciate. In virtually every case that I’ve had where I’ve used a sentencing video, it was a
game changer. I’ve even starting to use them in plea negotiation cases to get the prosecution to think
favorably toward my clients.
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prison matters, and was awarded a Fulbright Senior Specialist Award by the U.S. State Department in
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